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(i) | 
APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 
| 


1. Whether the charter of the Internal Security Subcommittee 
clearly reveals the delegation of power to the Subcommittee to make in- 
quiry into a witness' associations and beliefs; and whether there was a 
clear determination by the Senate that such inquiry, impairing First 
Amendment freedoms, was justified by a specific legislative need. 


2. Whether that Subcommittee, on a witness' objections, stated 
the subject matter under inquiry and the pertinency of the questions to 
the inquiry with the clarity required by Watkins v. United States, 354 

SS ee 
U.S. 178. | 


3. Whether, assuming authority in the Subcommittee, the invasion 
of a witness' First Amendment rights is justified by an exigent legislative 
need where the information sought to be elicited is already known to the 
Subcommittee and deemed by it to be reliable. | 


4. Whether the court's refusal to permit a defendant access to the 
information in the Subcommittee's files which, as the ‘Government witness 
testified, justified the defendant's having been summoned as a witness and 
established the pertinency of the questions propounded; and the court's 
refusal to permit cross-examination as to the sources of such informa- 
tion: violate the defendant's rights to a full and fair hearing and cross- 
examination guaranteed by the Fifth and Sixth Amendments. 


5. Whether, where a witness before a congressional committee 
clearly announces that he will refuse to answer all questions within 
specified areas of inquiry, he does not then commit a contempt, if such 
there is; and whether, in such a situation, he can be convicted of separate 
contempts for refusal thereafter to answer specific questions within those 
areas of inquiry. | 


6. Whether a witness before a tribunal may be convicted of con- 
tempt under 2 U.S.C. 192 where the tribunal is not duly authorized and 


(ii) 
competent to sit as a congressional committee; and, if not, (a) whether 
a subcommittee of a standing committee of the Senate sitting without 
special leave while the Senate is in session is a competent committee, in 
view of section 134(c) of the Legislative Reorganization Act of 1946, 2 
. U.S.C. 190b(b); and (b) whether such a subcommittee sitting in executive 
session without order of a majority of its members is a competent com- 
mittee, in view of section 133(f) of that Act, 2 U.S.C. 190a(f). 


7. Whether, in a prosecution under 2 U.S.C. 192, the issue of 
pertinency of the questions to the question under inquiry must be sub- 
mitted to the jury where its determination depends on the probative value 
of the evidence. 


8. Whether specific questions addressed to a witness in a con- 
gressional inquiry were definite enough to sustain his conviction for re- 
fusal to answer them. 


9. Whether, in fact, the witness answered certain of the questions 
propounded. 


10. Whether an indictment under 2 U.S.C. 192 is invalid where it 
fails to state (a) what was the subject of the inquiry, (b) that such subject 
was within the delegated authority of the congressional committee, and 
(c) how the questions asked were pertinent to the subject. 


11. Whether, in view of the fear engendered by the Government 
employees security risk programs, the presence of a majority of such 
employees on the grand jury and their presence on the petit jury deprive 


a defendant in a prosecution involving questions of communism, etc., 
to fair and impartial juries; and whether a defendant is entitled to an 
opportunity to prove the bias of such jurors. 


STATEMENT OF QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE . . . 
STATUTE AND RESOLUTION INVOLVED 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 


ARGUMENT: 


I. The Delegation of Power to the Intemal Security 
Subcommittee to Make its Inquiry of Appellant 
is not Clearly Revealed in Its Charter; and There 
Was No Clear Determination by the Senate that 
Such Inquiry, Impairing Appellant's First Amend- 
ment Freedoms, Was Justified By A Specific 
Legislative Need, So es ee Oe om Se 


When The Subcommittee Propounded The 
Questions to Appellant, It Failed Clearly To 
State The Subject Matter Under Inquiry And The 
Manner In Which The Questions Propounded Were 
Pertinent Thereto ew Lie. Me ies ake 


The Inquiry By The Subcommittee Abridged 


Rights Of Appellant Protected By The First Amend~- 
ment, Without Lawful Justification m5 


Appellant Was Denied The Full Hearing And 
Cross-Examination Guaranteed To Him By The 
Fifth and Sixth Amendments tear en “1s 


If Any Contempt Was Here Committed, It Was 
When, Before Any Of The Questions Alleged In 
The Indictment Were Propounded, Appellant 
Clearly Stated That He Would Not Answer Any 
Such Questions. His Contempt, If Such It Was, 
Was Total At That Time. It Could Not There- 
after Be Multiplied By Putting The Questions With 
Respect To Which He Was Indicted « « 


The Tribunal Before Which Appellant Allegedly 
Committed Contempt Was Not A Duly Authorized 
And Competent Committee Of The Congress At 
The Time Of His Appearances Before It 5 


The Issue Of Pertinency Of The Questions Asked 
To The Subject Of The Inquiry Should Have Been 
Submitted To The Jury ee kee leh fev ace 


The Questions In Counts 1, 3, 5, 6, 7, 12 And 14, 
Not Having Been Definite Enough To Enable Ap- 
pellant To Answer Them With Knowledge Of Their 
Meaning, His Conviction For Refusal To Answer 
Those Questions Is In Violation Of The Fifth And 
Sixth Amendments To The Constitution, a 


. 


Civ) 
INDEX (Cont°d.) 


IX, Appellant In Fact Answered The Questions 
In Counts 5, 7, and 12 A Fs ® < A 


X. The Indictment Was Invalid Because It Failed 
To State (1) What Was The Subject Of The 
Inquiry Before The Subcommittee; (2) That 
Such Subject Was Within The Subcommittee’s 
Delegated Authority; And (3) How The 
Questions Asked Were Pertinent To That 
Subject A . ° s . ° 7 


Appellant Was Deprived Of His Rights To A 
Fair And Impartial Grand Jury And Petit 
Jury Se eS a ae GS 


CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COUR 
FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of conviction dnd sentence in 
the United States District Court for the District of Columbia. This Court 
has jurisdiction under 28 U.S.C. 1291. Jurisdiction of the court below 
was based on 18 U.S.C. 3231. | 


STATEMENT OF THE CASE | 


Appellant was indicted under 2 U.S.C. 192, for an alleged refusal 
to answer fifteen questions before the Subcommittee to Investigate the 
Administration of the Internal Security Act and other Internal Security 
Laws of the Committee on the Judiciary of the United States Senate (here- 
inafter referred to as "the Internal Security Subcommittee" or "the Sub- 
committee"). 
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The indictment (J.A. 1 - 3 ) charges that, on March 19, 1956, 
in the District of Columbia, the Subcommittee was conducting hearings 
"pursuant to the Legislative Reorganization Act of 1946, Section 102(1) 
(k), (60 Stat. 818), and to Senate Resolutions 366 of the 81st Congress 
and 174 of the 84th Congress, and to the Standing Rules of the Senate"; 
that appellant appeared before the Subcommittee "in an executive session 
at about 2:10 p.m., and. . . in an open session at about 3:30 p.m.” of 
that day; and that he was there asked and unlawfully refused to answer 
"questions which were pertinent to the question then under inquiry" 
(J.A.1 ). The indictment then sets forth, in fifteen separate 
counts, each of the questions which it charges appellant refused to answer; 
the first two having been asked at the executive session, the remaining 
thirteen at the open or public session (J. A. 2-3). 


Prior to trial, appellant moved to dismiss the indictment, on the 
grounds, inter alia, that the statute and resolutions pursuant to which the 


Subcommittee was purporting to be acting are vague and indefinite and 
afforded no criteria to define the investigation authorized or to indicate 
to appellant the pertinency of the questions to such authorized investi- 
gation; that the indictment failed to state the grant of authority pursuant 
to which the Subcommittee presumed to act and the nature and scope of 
any such grant of authority; that the indictment failed to state that the 
questions propounded were pertinent to an authorized investigation or 
that appellant was apprised of such pertinency, if any; that the indictment 
failed to state the nature or subject of the inquiry being conducted by the 
Subcommittee; that the inquiry conducted and the questions asked violated 
appellant's rights under the First, Fifth, Ninth and Tenth Amendments 
to the Constitution; and that the indictment was void in that less than 
twelve members of the grand jury who concurred in finding the indict- 
ment were free from prejudice or bias against appellant (J. A. 4-8). 

An affidavit of counsel filed in support of the last ground noted averred 
that fourteen members of the grand jury were employees of the Federal 


3 


Government and thus subject to the security-risk programs of that 
government; and appellant requested, as an alternative to dismissal of 
the indictment on thig basis, that he be granted a hearing at which, un- 
der the court's supervision, he could offer proof that bias or prejudice 
existed on the part of more than twelve of these grand jurors (J.A.8 ). 


The motion to dismiss was denied in all respects (J.A. 10). 


Prior to trial, at appellant's request, identical subpoenas were 
served upon the chief counsel of the Subcommittee and upon the clerk of 
the Senate, requiring them to produce (1) all records, files, memoranda, 
documents and other written information in the files of the Subcommittee 
or of the Committee on the Judiciary relating to appellant or his wife; 
and (2) the minutes books of the Subcommittee covering all of its proceed- 
ings in its investigation and hearings designated "Scope of Soviet Activity 
in the United States", through the proceedings held on March 19, 1956 
(J.A. 8-9). , On the hearing of the Government's oral motion to quash 
these subpoenasJ.A.50), appellant stated that the materials subpoenaed 
were necessary so that he might be enabled to prove that the Subcommittee's 
purpose in investigating appellant was not truly legislative but rather pun- 
ishment, exposure, humiliation and embarrassment of appellant; that the 
questions propounded to appellant were not pertinent to|a legislative pur- 
pose; and that the Subcommittee was not duly authorized and its procedures 
were irregular (J.A. 51-52) ! 


The court, granting the Government's motion, quashed the subpoenas 
(J.A. 52-53). Whereupon, appellant moved that the court request 
the Subcommittee and the Senate to permit an inspection of the records 
referred to in the subpoenas(A.53). That motion was likewise denied 
(ibid. ). | 


In view of the court's action in these respects, appellant then moved 
for. dismissal of the indictment on the ground that he was deprived, in 
contravention of the Sixth Amendment, of an opportunity to make a full 


4 
and fair defense (ibid.). The court denied that motion (ibid. ). 


The case proceeded to trial before a jury on February 5, 1957. 
Appellant's motion to disqualify all Federal Government employees for 
cause from serving on the petit jury was denied (J.A. 10). At the out- 
set of the trial and before counsels’ opening statements, the court further 
ruled that the issues as to the pertinency of the questions put to appellant 
before the Subcommittee and as to the competence of the Subcommittee 
at the time of its inquiry would not be submitted to the jury; and that no 
testimony with respect thereto could be adduced before the jury (J. A. 53- 
54). 


The Government's case consisted of certain formal documents re- 
lating primarily to the Subcommittee's authority and procedures and of 


the testimony of Mr. Robert Morris, chief counsel of the Subcommittee: 


This evidence, insofar as relevant, is hereinafter considered in connec- 
tion with the several points of the Argument in this brief. In substance, 
Mr. Morris, in the presence of the jury, testified concerning appellant's 
appearances before the Subcommittee and read the transcript of appellant's 
testimony there. His testimony out of the hearing of the jury dealt pri- 
marily with the information allegedly in the Subcommittee's files which, 

so Mr. Morris testified, caused it to subpoena appellant; and with the 
purposes of the Subcommittee's inquiry of appellant. 


Notwithstanding the fact that the Government witness was permitted 
to testify, on direct examination, with respect to the information as to 
appellant on which the Subcommittee allegedly relied in calling him (J. A. 
76-81), the court barred appellant from cross-examining on the source 
of that information, a substantial part of which allegedly had emanated 
from a So-called "confidential informant", and the court also denied ap- 
pellant's request that the witness be directed to submit such information, 
1 

The Government also' called as a witness Mr. Joseph A. Davis, chief clerk of the Committee on the 


Judiciary. His testimony, however, was limited to the competence of the certification of certain 
records of that Committee and the Subcommittee, which records were received in evidence. 


| 
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insofar as it was in writing, for appellant's inspection and use on cross- 
examination (J.A. 97-98, 100, 117). _ In view of the court's rulings 
thus limiting cross-examination, appellant subsequently tnoved that all 
of the testimony adduced from Mr. Morris with respect to the informa- 
tion relating to appellant which the Subcommittee allegedly had received 
be stricken and disregarded by the court in its determination of the case 
(J.A. 123-125). The court denied this motion (J.A. 125). 


At the close of the Government's case, appellant's motion for a 
judgment of acquittal (J. A. 126) was granted as to Count) 15 but denied 
as to all other Counts of the indictment (J. A. 126-127). | 


| 
Appellant opened his case by moving for enforcement of the sub- 
poenas previously quashed (see supra, p. 3) or, in the alternative, that 
the court request the Senate committees and the Senate to permit ap- 
pellant's inspection of the materials subpoenaed (J. A. 127). This 
motion was denied (ibid. ). Whereupon, appellant offered to prove, 
had the subpoenaed materials been made available, that, prior to the 
summoning of appellant, the Subcommittee had in its files all of the 
information it sought to elicit from him; that, in its inquiry of appellant, 
the Subcommittee had no legislative purpose, but rather the sole pur- 
poses of harassing him and exposing him to the contempt of his associates 
and the public; that the Subcommittee was not acting with the least 
possible power commensurate with legislative purposes, ‘if any, of its 
inquiry; and that appellant's First Amendment rights had been impaired 
unlawfully and without justification (J. A.127-129). Appellant also 
stated that he might prove, should the subpoenaed materials be made 
available, that the excerpts from the minutes books of the Subcommittee 
and the Committee on the Judiciary which had been received in evidence 
were not true and accurate excerpts (J. A. 129-130). | 


Appellant then renewed his motion for judgment of acquittal, which 
was denied (J. A. 130-131). 
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The court then submitted the case to the jury. The court charged, 
as matters of law, (1) that the Subcommittee was, at the place and time 
referred to in the indictment, a duly constituted committee of the Senate 
inquiring into a matter within the authority delegated to it by the Senate 
and by the Committee on the Judiciary; and (2) that the questions stated 
in the indictment were pertinent to the question then under inquiry by the 
Subcommittee (J. A. 131-132). Appellant excepted to the court's charge 
in these respects (J.A. 131, 133-134). There was left to the jury 
solely the issues as to (1) whether the particular questions stated in the 
indictment had been asked of appellant; (2) whether appellant had refused 
to answer those questions; and (3) if so, whether his refusal was a will- 
ful refusal (J.A. 132). 


The jury returned a verdict of guilty on each of Counts 1 through 
14. Appellant thereupon moved for a judgment of acquittal, pursuant 
to Rule 29 of the Federal Rules of Criminal Procedure, on (a) Counts 5, 
7, and 12, on the ground that the Government had failed to prove beyond 
a reasonable doubt that appellant had wilfully refused to answer the 
questions referred to in those counts; and on (b) Counts, 1, 3, 5, 6, 7, 
9, 12, and 14, on the ground that the questions there involved were so 
vague and imprecise as to make punishment for refusal to respond a 
violation of the Fifth and Sixth Amendments (J. A. 134-135). The 
court denied this motion (J. A. 135). 


On March 22, 1957, the court entered a judgment of guilty on 
Counts 1 through 14 of the indictment and imposed a sentence of a $500 
fine and three months imprisonment (J. A. 12). 

A notice of appeal to this Court was filed on March 22, 1957 (J. A. 
12). 


STATUTE AND RESOLUTION INVOLVED 


2 U.S.C. 192(R. S. Sec. 102, as amended Act of June 22, 1938, 
c. 594, 52 Stat. 942) reads, as follows: 
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"Every person who having been summoned as a witness 
by the authority of either House of Congress to give testi- 
mony or to produce papers upon any matter under in 
before either House, or any joint committee established by 
a joint or concurrent resolution of the two Houses of Congress, 
or any committee of either House of Congress, willfully 
makes default, or who, having appeared, refuses to answer any 
question pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable by a fine of not 
more than $1, 000 nor less than $100 and imprisonment ina 
common jail for not less than one month nor more; |ean 
twelve months." 


Senate Resolution 366, 81st Cong., 2d sess., seni. as follows: 


‘Whereas the Congress from time to time has 
enacted laws designed to protect the internal security 
of the United States from acts of espionage and 
sabotage and from infiltration by persons who seek 
to overthrow the Government of the United States by 
force and violence; and 
| 

‘Whereas agents and dupes of the world Communist 
conspiracy have been and are engaged in activities 
(including the origination and dissemination of propo- 
ganda) designed and intended to bring such protective 
laws into disrepute or disfavor and to hamper or pre- 
vent effective administration and enforcement thereof; 
and | 


| 
‘Whereas it is vital to the internal security of 
the United States that the Congress maintain a continuous 
surveillance over the problems presented by such /ac- 
tivity and threatened activity and over the administra- 
tion and enforcement of such laws: Now, therefore, 
be it | 


"Resolved, That the Committee on the Judiciary, 
or any duly authorized subcommittee thereof, is | 
authorized and directed to make a complete and con- 
tinuing study and investigation of (1) the adminis- | 
tration, operation, and enforcement of the Inte 
Security Act of 1950; (2) the administration, operation, 
and enforcement of other laws relating to pica ci 
sabotage, and the protection of the internal 
security of the United States; and (3) the extent, nature, 
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and effects of subversive activities in the United States, its 
Territories and possessions, including, but not limited to, 
espionage, sabotage, and infiltration by persons who are 
or may be under the domination of the foreign government 
or organizations controlling the world Communist move- 
ment or any other movement seeking to overthrow the 
Government of the United States by force and violence. 


"Sec.'\2. The Committee, or any duly authorized 
subcommittee thereof, is authorized to sit and act at 
such places and times during the sessions, recesses, 
and adjourned periods of the Senate, to hold such hearings, 
to require by subpenas or otherwise the attendance of such 
witnesses and the production of such books, papers, and 
documents, | to administer such oaths, to take such testi- 
mony, to procure such printing and binding, and, within 
the amount appropriated therefor, to make such expendi- 
tures as it deems advisable. The cost of stenographic ser- 
vices to report hearings of the committee or subcommittee 
shall not be in excess of 25 cents per hundred words. Sub- 
penas shall be issued by the chairman of the committee or the sub- 
committees, and may be served by any person designated by 
such chairman. 


"A majority of the members of the committee, or duly 
authorized subcommittee thereof, shall constitute a 
quorum for the transaction of business, except that a 
lesser number to be fixed by the committee, or by such 
subcommittee, shall constitute a quorum for the purpose 
of administering oaths and taking sworn testimony. 


"Sec. 3. The committee, or duly authorized sub- 
committee, shall have power to employ and fix the com- 
pensation of such officers, experts, and employees as it 
deems necessary in the performance of its duties, and is 
authorized to utilize the services, information, facilities, 
and personnel of the various departments and agencies 
of the Government to the extent that such services, in- 
formation, ‘facilities, and personnel, in the opinion of the 
heads of such departments and agencies, can be furnished 
without undue interference with the performance of the 
work and duties of such departments and agencies. 


"Sec. 4. The expenses of the committee, which 
shall not exceed $10,000, shall be paid from the con- 
tingent fund of the Senate upon vouchers approved by the 
chairman of the committee on or before January 31, 1951." 
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STATEMENT OF POINTS 
The court below erred: 


1. In denying appellant's motion to dismiss on either or all of 
the grounds therein stated. 


2. In denying appellant's motion for a preliminary hearing at which 
he might prove the bias or prejudice against appellant of more than twelve 
of the grand jurors who had concurred in returning the indictment. 


3. In quashing appellant's subpoenas duces tecum directed to the 
chief counsel of the Subcommittee and the clerk of the Senate. 
| 


4. In denying appellant's motion that the court request the Sub- 
| 
committee and the Senate to permit inspection of the materials sub- 
poenaed. 


5. In denying appellant's motion to disqualify all! Federal Govern- 


ment employees for cause from serving on the petit jury. 
| 


| 
6. In withdrawing from the jury the issue of pertinency of the ques- 
tions asked to the question under inquiry. 


7. In foreclosing and unduly restricting cross-examination of the 
Government witness. | 


8. In denying appellant's motion to request the Government wit- 
ness to produce the information about which he was permitted to testify 
on direct examination. 


9. In denying appellant's motion that the testimony with respect 
to which fair cross-examination had thus been denied appellant be 
stricken and disregarded by the court. | 


10. In denying appellant's motion for judgment of acquittal at the 
close of the Government's case on either or all of the grounds stated 
therein; and the renewed motion for judgment of acquittal, after his offer 
of proof, at the close of appellant's case. | 
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11. In completely disregarding appellant's offer of proof in reaching 
its determinations. 


12. In finding and charging the jury that the Subcommittee was a 
duly constituted committee of the Senate inquiring into a matter within 
the authority delegated to it; and in not finding that the Government had 
failed so to prove beyond a reasonable doubt. 


13. In finding and charging the jury that the questions stated in 
the indictment were pertinent to the question under inquiry; and in not 
finding that the Government had failed so to prove beyond a reasonable 
doubt. 


14. In denying appellant's motion for a judgment of acquittal, under 
Rule 29 of the Federal Rules of Criminal Procedure, as to Counts 1, 3, 
5, 6, 7, 9, 12, and 14, on the grounds stated therein. 


15. In adjudging appellant guilty on Counts 1 through 14 of the in- 
dictment and in sentencing him to a $500 fine and three months imprison- 


ment. 
SUMMARY OF ARGUMENT 
I. 


The delegation of power to the Internal Security Subcommittee to 
make its inquiry of appellant here is not clearly revealed in its charter; 
and there was no clear determination by the Senate that such inquiry, im- 
pairing appellant's First Amendment freedoms, was justified by a specific 
legislative need. 


This Court has sustained subparagraphs (1) and (2) of Senate Reso- 
lution 366, under which the Subcommittee was first created, as sufficiently 
descriptive of the kind of investigation it is authorized to conduct. Here, 
however, insofar as and however vaguely the nature of the inquiry of ap- 
pellant is revealed, it had nothing whatever to do with subparagraphs (1) 
and (2) of the Resolution. It can be justified, if at all, and was sought 
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| 
to be justified only under the terms of subparagraph (3) of the Resolution. 


Those terms, however, are obviously as "broadly drafted and loosely 
worded" as the charter of the House Committee on Un-American Activities 
condemned for vagueness in Watkins v. United States, 354 U.S. 178. 

Under the principles enunciated in Watkins, therefore, the portion of 
Senate Resolution 366 here involved does not afford the clear expression 

of legislative need by the Senate to permit the courts intelligently to de- 
termine that the invasion of appellant's First spear freedoms here 
was justified. 

The judgment of conviction, therefore, cannot be sustained. 


I. 


The Watkins decision, supra, requires reversal of the conviction 
here for the further reason that, notwithstanding appellant's objections, 
the Subcommittee failed clearly to state the subject matter under inquiry 
and the manner in which the questions propounded were pertinent thereto. 


That portion of the Senate Resolution here involved supplied no 
clear definition of the question under inquiry. No statement whatever 
was made prior to or during the executive session, where the refusals 
to answer charged in Counts 1 and 2 are alleged to have occurred. The 
statement read by the chief counsel of the Subcommittee at the commence- 
ment of the public session was no more specific and informative than the 
Resolution itself. Nor is any more precise advice as to the nature of the 
inquiry or the pertinency of the questions found elsewhere in the record 


of the hearings. | 


The testimony of the Subcommittee's counsel at the trial, and the 
arguments and concessions of the prosecuting attorney, confirm that the 
Subcommittee did not deem that it was required to and did not make any 
statement as to the specific inquiry under way; its view was that it was 
not so confined and that the ambit of its investigation was as broad as 
the Resolution itself. | 
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Ii. 


Even were the Subcommittee's authority to engage in the inquiry 
here clearly revealed in its charter; there was still no such urgency for 


compelling appellant to testify as to warrant the consequent infringement 
of his First Amendment rights. The record shows that, even before it 
subpoenaed appellant, the Subcommittee had all of the information it later 
sought from appellant; and that it was convinced of the reliability of that 
information. Its reasons for interrogating appellant, as they appear in 
the record, were far from those urgent reasons which would justify the 
invasion of appellant's First Amendment freedoms here involved. 


Iv. 


Appellant was denied the rights to a full and fair Hearing and 
cross-examination guaranteed to him by the Fifth and Sixth Amendments. 


The Government adduced testimony that there was information in 
the Subcommittee's files relating to appellant, which testimony was ap- 
parently offered to justify the invasion of appellant's constitutional 
rights and to establish pertinency of the questions. Appellant, however, 
was denied the right to have that information produced in response to 
subpoena or to cross-examine as to the sources of the information. 

Thus, appellant was deprived of an opportunity to impeach or discredit 
the testimony of the Government witness. And, when appellant sought to 
have the testimony stricken and disregarded in determination of the case, 
the court refused to do so. 


V. 


At the very outset of his appearance before the Subcommittee, 
appellant submitted a comprehensive statement of objections, which made 
it clear that he would refuse to answer questions in the areas in which 
fall the questions set forth in the indictment. The Subcommittee knew, 
even before he was interrogated, that this would be his position. And, 
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if there was any doubt, that doubt was dispelled before the public session 
was commenced. | 


If there was any contempt here, therefore, it occurred when ap- 
pellant thus made his position clear. The contempt was total and com- 
plete then. The Subcommittee could not thereafter multiply it by con- 
tinuing to ask questions. Such is the holding in the recent decision of 
the Supreme Court in Yates v. United States, No. 2, 0.T. 1957, Nov. 
25, 1957, 78S. Ct. 128. | 


Appellant was not charged with the contempt, if such there was, 
involved in the initial statement of his refusal. Rather he was charged 
with the alleged contempts in refusing to answer the questions subse- 
quently propounded. Such refusals, however, were not punishable as 
contempts. Accordingly, the judgment of conviction must be reversed. 


VI. 


The provisions of 2 U.S.C. 192, under which gocdliant has been 
convicted, contemplate refusal to answer questions before tribunals duly 
authorized to sit as committees of the Congress. The Subcommittee in 
the instant case, however, was not duly authorized and competent to sit 
as a committee of Congress when appellant appeared before it. 


This is so, first, as to both executive and public sessions, because, 
as has been stipulated, the Senate did not grant the Subcommittee leave 
to sit on the afternoon in question and the Senate was in session at that 
time. Section 134(c) of the Legislative Reorganization Act of 1946, 2 
U.S.C. 190b(b), provides that no standing committee (with an exception 
not here pertinent) "shall sit, without special leave, while the Senate or 
the House, as the case may be, is in session". This controls sessions 
as well of the subcommittees of standing committees. And so the Internal 
Security Subcommittee has always construed it. 


This is so, second, as to the executive session, because a majority 
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of the Subcommittee did not order the executive session. Senator 
Eastland alone decided to convene it. But section 133 (f) of the Legis- 
lative Reorganization Act, 2 U.S.C. 190a(f), proscribes executive 
sessions such as this one except where a majority vote of the Subcom- 
mittee orders it. 
Vil. 
In Sinclair v: United States, 279 U.S. 263, it was held that the 
issue of pertinency was rightly decided as a matter of law because it did 
not depend on the probative value of evidence. In this case, however, 
the issue did rest on the probative value of the testimony as to pertinency 
adduced from the Government witness. It was error, therefore, for 
the court to withdraw it from the jury. United States v. Orman, 207 
F. 2d 148 (C.A. 3), so holds. 
Vit. 
The questions which are the subject of Counts 1, 3, 5, 6, 7, 12, 
and 14, were not definite enough to enable appellant to answer them with 


knowledge of their meaning. Under the principle enunciated in O'Connor 
v. United States, 99 App. D.C. 373, 240 F. 2d 404, therefore, convic- 
tion of appellant for contempt in refusing to answer those questions can- 


not be sustained. 
Tx. 


Appellant in|fact answered the questions which are the subject of 
Counts 5, 7, and12. This appears plainly on the face of the transcript 
of the proceedings before the Subcommittee. There is no evidence to 
the contrary. It was consequently error for the court to refuse to 
order his acquittal on those three counts. 

x. 

The indictment was invalid because it failed to state (1) what was 
the subject of the inquiry before the Subcommittee; (2) that such subject 
was within the Subcommittee's delegated authority; and (3) how the ques- 
tions asked were pertinent to that subject. 


xi. 


Appellant was deprived of his rights to a fair and 
jury and petit jury: first, because, by reason of the fear engendered by 
the Government employees security-risk programs, there were less than 
twelve grand jurors free from bias against appellant; and second, be- 
cause, for similar reasons, the Government employees on the petit jury 
were biased against appellant. The court erred in denying appellant an 
opportunity to prove such bias. | 

| 
| 


ARGUMENT 
I. 


THE DELEGATION OF POWER TO THE INTERNAL SECURITY 
SUBCOMMITTEE TO MAKE ITS INQUIRY OF APPELLANT IS NOT 
CLEARLY REVEALED IN ITS CHARTER: AND THERE WAS NO CLEAR 
DETERMINATION BY THE SENATE THAT SUCH INQUIRY, IMPAIRING 
APPELLANT'S FIRST AMENDMENT FREEDOMS, WAS JUSTIFIED BY 
A SPECIFIC LEGISLATIVE NEED. | 


In its recent decision in Watkins v. United States, 354 U.S. 178, 
the Supreme Court enunciated the following rules, inter alia, to control 
prosecutions, under 2 U.S.C. 192, for contempt before congressional 
committees: | 


", , ,There is no general authority [in a con- 
gressional committee] to expose the private affairs of 
individuals without justification in terms of the 
functions of Congress. . . . No inquiry is an end in 
itself; it must be related to and in furtherance of /a 
legitimate task of Congress. . ." (at 187). | 
| 

t. . . The First Amendment may be invoked against 
infringement of the protected freedoms by law or by 
law-making. . . " (at 197). 

", . .[W]hen First Amendment rights are threatened, 
the delegation of power to the committee must be clearly 
revealed in its charter . . . Kilbourn v. Thompson teaches 
that. . . an investigation into individual affairs is invalid 
if unrelated to any legislative purpose. That is beyond 
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the powers conferred upon the Congress in the 

Constitution. United States v. Rumely makes it plain 

that the mere semblance of legislative purpose would 

not justify an inquiry in the face of the Bill of Rights 
." (at 198). 


' | . . It is the responsibility of the Congress, in 
the first instance, to insure that compulsory process 
is used only in furtherance of a legislative purpose. 
That requires that the instructions to an investigating 
committee spell out that group's jurisdiction and pur- 
pose with sufficient particularity. Those instructions 
are embodied in the authorizing resolution. That document 
is the committee's charter. Broadly drafted and loosely 
worded, however, such résolutions can leave tremendous 
latitude to the discretion of the investigators. The more 
value the committee's charter is, the greater becomes the 
possibility that the committee's specific actions are not in 
conformity with the will of the parent House of Congress." 
(at 201). 


". . , Protected freedoms should not be placed in 
danger in the absence of a clear determination by the 
House or the Senate that a particular inquiry is justified 
by a specific legislative need . . . An excessively broad charter, 
like that of the House Un-American Activities Committee, places 
the courts in an untenable position if they are to strike a 
balance between the pubiic need for a particular interragation 
and the right of citizens to carry on their affairs free from un- 
necessary government interference. It is impossible in such 
a situation to ascertain whether any legislative purpose justifies 
the disclosures sought and, if so, the importance of that informa- 
tion to the Congress in furtherance of its legislative function 
Sas ." (at 205-206). 


It was these fundamental considerations which led the Court to re- 
ject the authorizing resolution of the House Committee on Un-American 


Activities as a basis for a witness' conviction for contempt.” "No one," 
said the Court, '{could reasonably deduce from that charter the kind of 
investigation that the Committee was directed to make." (at 204). 


2 The resolution in Watkins defined the House. Committee's authority, as follows: “The Committee on 
Un-American Activities. . . is authorized to make from time to time investigations of (i) the extent, 
character, and objects of un-American propaganda activities in the United States, (ii) the diffusion within 
the United States of subversive and un-American propaganda that is instigated from foreign countries or of 
a domestic origin and attachs the principle of the form of government as guaranteed by our Constitution, 
re (iii) all other questions in relation thereto that would aid Congress in any necessary remedial legisla- 
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The very same infirmities characterize that portion of the charter 
of the Internal Security Subcommittee, which is here involved. 


Senate Resolution 366, 81st Cong., 2d sess. (and Senate Resolution 
174, 84th Cong., 2d sess.) authorize the Subcommitee to make "a com- 
plete and continuing study and investigation" of: 


(1) the administration, operation and enforcement 
of the Internal Security Act of 1950; | 


"(2) the administration, operation and enforcement 
of other laws relating to espionage, sabotage, and the 
protection of the internal security of the United States; 
and | 

| 

(3) the extent, nature and effects of subversive 
activities in the United States, its Territories and 
possessions, including, but not limited to, espionage, 
sabotage, and infiltration by persons who are or may be 
under the domination of the foreign government or or- 
ganizations controlling the world Communist movement 
or any other movement seeking to overthrow the Govern- 
ment of the United States by force and violence." 

| 


The recent ruling of a majority of this Court in Sacher v. United 
States, No. 13,302, Jan. 31, 1958, concerned itself only with subpara- 
graphs (1) and (2) of this Senate Resolution. The majority there held 
that, those two subparagraphs sufficiently describe the kind of investi- 
gation that the Internal Security Subcommittee is directed to make and 
that an investigation into an alleged conspiracy to frustrate the Internal 
Security Act of 1950 and its enforcement by suborning witnesses was 
embraced within the framework of those portions of the Subcommittee's 
charter. That ruling, however, does not govern this case. For, it is 
plain that the inquiry of appellant here was engaged in|by the Subcom- 
mittee and sought to be justified not under subparagraphs (1) and (2), 
but by reference solely to subparagraph (3) of Senate Resolution 366. 


We shall show hereafter (Point Il) that the Subcommittee failed 
| 
clearly to advise appellant of the subject matter of its inquiry. But 
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insofar as and however vaguely the nature of that inquiry may have been 
revealed, it obviously had nothing whatever to do with "the administra- 
tion, operation and enforcement" of the Internal Security Act of 1950 or 
of other Federal laws. The testimony of the chief counsel of the Sub- 
committee, who conducted the inquiry on its behalf, confirms this. 


Thus, Mr. Morris testified at the trial that the Subcommittee was 
interested in whether or not appellant was "a Communist" at the time of 
his appearance (J. A. 77); the extent to which he had contributed money to 
the Communist Party and "the Communist conspiracy" (J.A.79); whether 
appellant and his wife had rented a post-office box under the name of the 
Westchester County Committee for Ethel and Julius Rosenberg and the 
nature of that fund-raising drive (ibid.). He testified further that 
the subject matter then under inquiry was "the same thing" as in the series 
of hearings relating to members of the press, that is, how many Com- 
munist Party members were newspaper employees (J. A. 87-88); "the 
activities of the Communist organization as it operated within the United 
States" (J.A. 90); "Communist penetration into the field of communica- 
tions" (J.A. 97, 101). 


Senator Eastland, at one point during the hearings, did state that 
the Subcommittee "was attempting to see what amendments are needed 
to the Internal Security Act" (J.A. 33). But he promptly made 
it plain that "[ij]n addition, and as a part of that, we are tracing the 
activities of the Communist Party in this United States" (ibid. ). 


In short, it is clear that this inquiry of appellant was sought to be 
justified, if justified it can be, only under the terms of subparagraph 
(3) of Senate Resolution 366. 


These terms of the Resolution, however, are obviously as "broadly 
drafted and loosely worded" as the terms in the charter of the House 
Committee on Un-American Activities. Indeed, they may be more vague 
and indefinite. As the Court noted in Watkins, the terms "subversion 
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| 
and subversive propaganda" contemplate "a subject at least as broad 
and indefinite as the authorizing resolution of the Committee [on Un- 
American Activities], if not more so." (354 U.S. at 214). 

| 


That the Watkins decision controls disposition of this case becomes 
apparent when one considers the decision in Sweezy v. State of New 
Hampshire, 354 U.S. 234. The New Hampshire legislature's enabling 
resolution there in point authorized the State's Attorney General: 

", . . to make full and complete investigation with 

respect to violations of the subversive activities act 

of 1951 and to determine whether subversive persons as 

defined in said act are presently located within this 

state. The attorney general is authorized to act upon 

his own motion and upon such information as in his judg- 

ment may be reasonable or reliable. . . " (at 236). 

According to that 1951 Act, one is deemed a ™ subversive person" if he, 
by any means, aids in the commission of any act intended to assist in the 
alteration of the constitutional form of government by force or violence", 
whether knowingly or not. (at 246). Anda "subversive organization" is 
| 
equally broadly defined as any group of persons whose purpose is "to 
abet, advise or teach activities intended to assist in the alteration of the 
constitutional form of government by force or violence." (at 247). The 
Attorney General was instructed to look into violations of that Act and, 
in addition, to find out if there were subversive persons, as defined in 
the Act, present in New Hampshire. | 


In this framework, the Supreme Court held that | 


" | . . The Attorney General has been given such a 
sweeping and uncertain mandate that it is his decision which 
picks out the subjecta” that will be pursued, what witnesses will 
be summoned and what questions will be asked. In this circum- 
stance, it cannot be stated authoratively that the legislature asked 
the Attorney General to gather the kind of facts comprised in the 
subjects upon which petitioner was interrogated." (at 253). 


| 
* * * 
| 
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"As a result neither we nor the state courts have any as- 
surance that the questions petitioner refused to answer fall into a cate- 
gory of matters upon which the legislature wanted to be informed when it 
initiated this inquiry. The judiciary are thus placed in an untenable 
position. . ." (at 254). 

The vast ambiguous breadthoftheterms of the Senate Resolution 
hére involved is emphasized by the construction __ the Resolution has 
been given by the subcommittees which have operated under its aegis 
these past seventeen years: And its own chairman at one time, 
Senator Jenner, confessed that it was hopeless to attempt to define the 
limits of the authority which the Resolution purports to grant (100 Cong. 


Rec. 843; emphasis supplied): 


"I say that the Subcommittee on Internal Security 
was set up by resolution primarily to look after the 
internal security of the United States. However, it 
must be realized that it is hard to draw a line indi- 
cating where the subject begins and where it ends." 


Certainly, then, the terms of Senate Resolution 366 with which we 
are here concerned fail abysmally to spell out the Internal Security Sub- 
committee's jurisdiction and purpose with that "sufficient particularly" 
which Watkins requires (354 U.S. at 201). This subcommittee's 
charter, even as that of the Committee on Un-American Activities, makes 
it impossible for the qourts "to ascertain whether any legislative purpose 
justifies the disclosures sought [from appellant] and, if so, the importance 
of that information to the Congress in furtherance of its legislative func- 
tions . . ." (at 206). 


It is, of course, plain from the questions put to appellant and from 


3 

Speaking of the resolution in Watkins, the Court remarks (354 U.S. at 203-204): “Combining the 
language of the resolution! with the construction it has been given, it is evident that the preliminary control 
of the Committee exercised by the House of Representatives is slight or non-existent.” | The construction 
given to the Senate Resolution here in question is equally significant. Since Senate Resolution 366 was 
adopted in 1950, Senate Internal Security subcommittees have held hearings on more than thirty-one 
diverse subjects, which we lst in the Annex to this brief. 
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the context in which they were put that the inquiry here impinged on free- 
doms protected by the First Amendment. Here, too, as in Watkins, 
disclosure was sought of "the private affairs" of an individual who had a 
right "to carry on" his “affairs free from unnecessary governmental 
interference." (at 205-206). Appellant's freedoms are entitled to the 
same protection as were Watkins’. Since the charter of the Internal 
Security Subcommittee relied on here is too vague to justify a judicial 
determination that there was no overriding Congressional need for the 
disclosures required of appellant, his conviction for refusal to make 


such disclosures, even as Watkins’ conviction, cannot be sustained. 


I. 


| 
| 
WHEN THE SUBCOMMITTEE PROPOUNDED THE QUESTIONS 
TO APPELLANT, IT FAILED CLEARLY TO STATE THE SUBJECT 
MATTER UNDER INQUIRY AND THE MANNER IN WHICH THE QUES- 
TIONS PROPOUNDED WERE PERTINENT THERETO. | 
The Watkins decision, supra, requires reversal of the judgment of 
conviction hdre for the further reason that appellant was not advised of 
the subject under inquiry and how the questions put to him were pertinent 
to that subject. | 


Noting that 2 U.S.C. 192 makes criminal only a refusal “to answer 
any question pertinent to the question under inquiry" and that a witness 
before a congressional committee is consequently compelled to choose at 
his peril which questions put to him are pertinent and which are not; the 
Court, in Watkins, held that a "person qompelled to make this choice is 
entitled to have knowledge of the subject to which the interrogation is 
deemed pertinent. That knowledge must be available with the same degree 
of explicitness and clarity that the Due Process Clause requires in the 
expression of any element of criminal offense. The' ! ce of vagueness' 
must be avoided here as in all other crimes. . ." (354 U.S. at 208-209). 


Because the Court found no such clear declaration of the "question 
under inquiry” in Watkins, it reversed the conviction there. The 
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authorizing resolution of the House Committee on Un-American Activities, 
marked by its "confusing breadth", afforded no such declaration (at 209). 
Nor did the Court find a clear statement of the "question under inquiry" 
in the opening statement by the Committee chairman at the outset of the 
hearing, a mere "paraphrase" of the authorizing resolution (at 209-210). 
The chairman's announcement that the investigation concerned "subver- 
sion and subversive propaganda", as we have already indicated, denoted 
to the Court "a subject at least as broad and indefinite as the authorizing 
resolution. . ., if not more so." (at 214). Unsuccessfully exhausting 
several other possible indicia of the "question under inquiry", the Court 
held that the question "was not adequately revealed to petitioner when he 
had to decide at his peril whether or not to answer". (ibid.) Whereupon, 
the Court concluded (at 214-215): 
|. | Fundamental fairness demands that no witness be com- 

pelled to make such a determination with so little 

guidance. Unless the subject matter has been made to 

appear with indisputable clarity, it is the duty of the 

investigative body, upon objection of the witness on 

grounds of pertinency, to state for the record the subject 

under inquiry at that time and the manner in which the 

propounded questions are pertinent thereto. To be meaningful, 

the explanation must describe what the topic under inquiry is 


and the connective reasoning whereby the precise questions asked 
relate to it. 


'. . . Petitioner was thus not accorded a fair opportunity to 
determine whether he was within his rights in refusing to answer, 
and his conviction is necessarily invalid under the Due Process 
Clause of the Fifth Amendment 


This holding in Watkins controls the instant case. 


At the very outset of the hearings before the Subcommittee on In- 
ternal Security, appellant noted his objections to its inquiry (J.A. 104-105). 
Those objections took the form of a comprehensive statement challenging 
the Subcommittee's power and jurisdiction to conduct an inquiry into 
appellant's political beliefs, personal and private affairs, and associational 
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activities (J.A. 41-50). Among other things, appellant referred to the ral- 
ing of the Supreme Court, in Jones v. Securities and Exchange Commis- 
sion, 298 U.S. 1, that "The citizen when interrogated about his private 
affairs has a right before answering to know why the inquiry is made; and 
if the purpose is disclosed is not a legitimate one, he may not be com- 


pelled to answer." (J. A. 42-43). | 


Notwithstanding appellant's objection, the Subcommittee at no time 
afforded appellant a clear statement of the subject of the inquiry. 


As we have already demonstrated, the portion hete relevant of 
the authorizing Senate Resolution, which constituted the Subcommittee's 
charter, supplied no such clear declaration; its terms are as broad, 
ambiguous and vague as are those in the authorizing rece rejected 
in Watkins. 


There was no statement whatever as to the subject under inquiry 
prior to or during the executive hearing, at which the two questions in- 
volved in Counts 1 and 2 were put to appellant. This lack is not only 
apparent from the transcript of the proceedings before the Subcommittee 
(3.A.17-21). It is undisputably confirmed by Mr. Morris' testimony 
at the trial (JA. 64): | 


The statem@at read by the Subcommittee's chief counsel at the 
commencement of the public session was no more specific and informa- 
tive than the Senate Resolution itself. Indeed the Government conceded 
at the trial that that statement "is about as broad as the entire authority 
of the committee." (J. A. 118). The several interjections during 


| 

| 
The Government, confronted with this clear evidence of record, sought to charge appellant with know- 
ledge of the nature of the inquiry by means of a vague telephone conversation, prior to his appearance, 
between his attomey and Mr. Morris, Not only was there no proof offered that }ppellant was ever in- 
formed of this telephone call; but the testimony as to the nature of the conversation is so vague and in- 
definite, it scarcely affords proof beyond a reasonable doubt that even appellant’ attomey was informed 
of the subject matter of the investigation (see Qoas-SIFB).-5"~ 4°°. The tial court nevertheless 
quite inexplicably found that appellant “through his counsel was adequately aici as to what was to 
transpire”. 


4 
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appellant's interrogation by Senator Eastland, the only member of the 
Subcommittee who was present at the hearings, likewise afforded no 
intelligent guidance to appellant, for they too ‘aig couched in the broad 
terms of the authorizing resolution (J.A. 33-36). 


As Mr. Justice Frankfurter pointed out in his concurring opinion 
in Watkins, the information or other basis which is afforded the witness 
to assure his awareness of the pertinency of the questions put to him 
"must be contemporaneous with the witness’ refusal to answer and not 
at the trial for it.” (354 U.S. at 217). Consequently, the testimony of 
the Subcommittee's chief counsel, on the trial of this case, as to the 
subject under inquiry, and the remarks of the Assistant United States 
Attorney with respect thereto cannot be charged to appellant; he is bound 
only by the record of the hearings before the Subcommittee. Never- 
theless, these glosses on the record subsequently supplied at the trial 
are significant. For they make it plain that the subject of the inquiry 
was no more definite to the Subcommittee's chief counsel or to the prose- 
cuting attorney than it was to appellant. And, as the Court noted in 
Watkins: "Certainly, if the point is that obscure after trial and appeal, 
it was not adequately revealed to petitioner when he had to decide at 
his peril whether or not to answer." (354 U.S. at 214). 


Thus Mr. Morris, the Subcommittee's chief counsel, after conced- 
ing that appellant was not advised, during the executive session or hear- 
ing, or before that time, "as to the nature of the inquiry which the Sub- 
committee was conducting"(J. A. 64), defines the subject matter of the 
inquiry variously, as follows: 


(a) ™. . . we were trying to find out whether or not" 


5 


. . . We are attempting to see what amendment: are needed to the Intemal Security Act. In 
addition, and asa part of that, we aze tracing the activities of the Communist Party in this United States,” 
Id, p. 33. 

™ . The Communist movement . . . is 2 conspiracy against ne country... We have 
information, ‘st, and we desire to know how this conspiracy is financed . . .” Id. p.36 
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appellant was a Communist at the time of his appearance 
before the Subcommittee (J. A. TT). | 
(b) "We learned . . .[appellant] had contributed 
money [to the Communist Party and the Communist con- 
spiracy], but we didn't know the full extent of which he 
had contributed and we were seeking to find out." G. A.79).. 


(c) "The Subcommittee had some sasesteelia and 
some evidence of the fact that the Liverights had rented 
a post-office box in White Plains, New York, under the 
name of the Westchester County Committee for Ethel 
and Julius Rosenberg. We were endeavoring to find 
out whether our evidence and information was correct 

. the Subcommittee was interested in this fund-raising 
drive on behalf of the two convicted Communists, Ethel 
and Julius Rosenberg, because it is a means that the 
Communists have of raising money for other porpnees: ey 
(JA. 79)... 


(d) The nature of the subject matter under incurs 
here was "the same thing" as that in the series | hearings 
relating to members of the press (J.A. 87-88). 


(e) "The subject-matter of the investigation at all 
times is the activities of the Communist organization as 


it operates within the United States." (J.A. 90). 


(f) This was "a continuation of the investigation that 
had been going on" since 1951. (J.A. 92). 


(g) The investigation concerned "Communist pene- 

tration into the field of communications." (J.A. 97, 101). 

Mr. Morris, himself, deemed such various and diverse particu- 
larizations of no significance. For, as he candidly testified, the Sub- 
committee did not confine or restrict itself to any particular purpose 
434412). _It considered the subject of its inquiries at all times 
coextensive with the broad terms of its charter under Senate Resolution 366 
(J. A. 93-4, 101-2). Its "investigation", Mr. Morris testified, "is 
staked out by . . . Senate Resolution 366. It is a permanent grant, the 
grant is clearly Pras and obviously there can't be any variation of it." 
(J..#; 94; emphasis supplied). 
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The Assistant United States Attorney was of the same mind. The 
"power this committee had," he stated, "and the business it was investi- 
gating was the entire breadth of its powers under Resolution 366. And at 
no time has this since been narrowed down to any particular subject, such 
as a topic, or a particular geographic location, or a particular and nar- 


rower activity. There is no such thing as a matter under inquiry, any- 


thing more narrow than the full powers of the Committee. (J.A. 58, 
emphasis supplied, see, also, J.A. 117). 


It was this position that the trial court accepted (see J. A. 116); and 
on that basis that the Court found that the Subcommittee was engaged in 
a legislative purpose and the questions it propounded to appellant were 
pertinent to the question then under inquiry. (J.A. 126, 132). 


Thus, it is clear that, at the time he appeared before the Subcom- 
mittee, appellant was not afforded knowledge of the subject to which his 
interrogation was pertinent "with the same degree of explicitness and 
clarity that the Due Process Clause requires in the expression of any 
element of a criminal offense." (Watkins, supra, 354 U.S. at 209). 

The Subcommittee did not explain to him "with undisputable clarity, " 
what "the topic under inquiry" was and "the connective reasoning whereby 
the precise questions asked relate to it." (id. at 215). The "actual 
scope of the inquiry that the . . . [Subcommittee] was authorized to con- 
duct and the relevance of the questions to that inquiry" ‘were not shown 
"to have been luminous at the time when asked and not left, at best, in 
cloudness." (id.at 217, Frankfurter, J., concurring). 


The judgment of conviction here is accordingly invalid under the 
Due Process Clause of the Fifth Amendment, even as was the conviction 
in Watkins. And appellant's conviction must therefore be reversed. 
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mm. | 


THE INQUIRY BY THE SUBCOMMITTEE ABRIDGED RIGHTS OF 
APPELLANT PROTECTED BY THE FIRST AMENDMENT, WITHOUT 
LAWFUL JUSTIFICATION. 


| 

We have argued that the absence of a clear determination by the 
Senate that the inquiry of appellant was justified by a legislative need 
requires reversal of the conviction here (Point I). But even if the Sub- 
committee's authority to engage in this inquiry were clearly revealed in 
its charter, there would still remain the question whether, in fact, there 
was a congressional need for the information here sought from appellant 
and, if so, whether that need was sufficiently urgent to justify the attendant 
infringement on the First Amendment rights of appellant and others. 


There can, of course, no longer be any doubt that an inquisition such 
as this one impairs freedoms guaranteed by the First Amendment. United 
States v. Rumely, 345 U.S. 41, and Watkins, supra, are conclusive au- 
thority that the "mere summoning of a witness and compelling him to 
testify against his will, about his beliefs, expressions or associations is 
a measure of governmental interference" with the rights or privacy, free 
speech and free association protected by the First Amendment. Watkins, 
354 U.S. at 197-199; see, also, Sweezy v. State of New Hampshire, 
supra. Beyond the effect on the witness himself, as the Supreme Court 
has pointed out, there is the prior restraint such an inquiry exercises 
"upon those who tend to adhere to the most orthodox and uncontroversial 
views and association in order to avoid a similar fate at some future 
time". Watkins, 354 U.S. at 197-198. | 


In light of the inevitable impairment of First Amendment freedoms, 
did the Subcommittee in this case exercise its authority, assuming au- 
thority, with "the least possible power adequate to the end proposed. " 
Marshall v. Gordon, 243 U.S. 521, 541, quoting Anderson v. Dunn, 6 
eee NE Se —S"— 
Wheat. 204, 231. The record shows that it did not. | 
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Mr. Morris, the Subcommittee's chief counsel, testified at the 
trial that before it subpoenaed appellant to appear, the Subcommittee al- 
ready had in its possession the very information it thereafter sought to 
compel appellant to disclose (J..A. 75,-%6;-77, 78, 79, 80, 81, 97 -98, 
99). All this information, said Mr. Morris, it had secured "from a 
very reliable informant. . . [o]ne whose information in the past proved 
to be so accurate that I would accept the information again" (J.A. 100). 


We do not concede that the information actually existed or, if it did, 
that it was reliable. Since the court, as we shall show (Point IV), de- 
prived appellant of an opportunity adequately to cross-examine Mr. 
Morris, we were precluded from ascertaining the fact. But, accepting 
Mr. Morris' testimony, it is clear that the Subcommittee already had 
all of the information it sought now to elicit from appellant and that it 
was convinced of the reliability of the information it had. 


Just what then was the exigency for aompelling appellant to forego 
the rights available to him under the First Amendment? Mr. Morris 
says only that since the information as to appellant's Communist activities 
"related to a period shortly before the issuance of the subpoena", the 
Subcommittee was "trying to find out whether or not the situation still 
continued” (J.A.77). And, as to the information relating to the rental 
of a post-office box for the Rosenberg committee, it was "endeavoring 
to find out whether our evidence and information was correct" ( J..A. 
79}, There is no further justification offered. 


Mere recital of Mr. Morris' testimony discloses how very far 
from urgent was the need suggested for infringing appellant's First 
Amendment freedoms. As the Supreme Court noted with respect to an 
analogous situation in Slochower v. Board of Education, 350 U. S. 551, 
558: "On such a record the ... [Subcommittee] cannot claim that its ac- 
tion was part of a bona fide attempt to gain needed and relevant informa- 
tion". So to justify this inquiry of appellant here would be to preclude 
any meaningful accomodation of the congressional power of inquiry to 


constitutional guarantees. 


The inquiry of appellant in this case cannot be supported by so 
exigent a legislative need as to have warranted invasion of his First 
Amendment rights. For this reason alone, apart from the ruling in 
Watkins, supra, the judgment of conviction must be reversed. 


Iv. 


APPELLANT WAS DENIED THE FULL HEARING AND CROSS- 
EXAMINATION GUARANTEED TO HIM BY THE aad 'AND SIXTH 
AMENDMENTS. 

As we have already indicated, Mr. Morris, the Government's wit- 
ness, testified on direct examination, that the Subcommittee had received 
information concerning appellant's so-called Communist activities and 
that it was such information which inspired his summoning before the 
Subcommittee (see, e.g., J.A:' 75,76, 77, 78, 79, 80, 81, 

97-98,°99). By such testimony, the Government apparently sought to 
justify the invasion of appellant's constitutional rights and to establish the 
pertinency of the questions put to him. 


Where, however, appellant sought to cross-examine as to the sources 
of this information, the Government objected and the court denied him the 
opportunity to do so (J. A.:8%=88, 100). Appellant's request 
that Mr. Morris be directed "to bring into the courtroom all of the in- 
formation and/or evidence which he says the subcommittee had prior to 


subpoenaing" appellant, was likewise denied(J. Av. 22%). 


These rulings patently deprived appellant of his constitutional 
right to full and fair cross-examination. For, coupled with them was 
the previous order of the court quashing the subpoenas for production of 
the Subcommittee's information relating to appellant. There was conse- 
quently no way in which appellant could contradict or impeach the chief 
and indeed only witness far the Government and no way in which appellant 
could test his veracity or the reliability of his testimony that such 
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information as he described actually existed. 


The court, in thus barring cross-examination of Mr. Morris, at 
one point indicated that it could "see no materiality or relevance or pro- 
bative value that would flow from" such cross-examination (J.A. 100). 
Nevertheless, when appellant thereafter moved to have Mr. Morris’ 
testimony with respect to these matters stricken and disregarded by the 
court in its determination, the court refused to do so (J.A. 123-125). 


The right of cross-examination is a fundamental right and may not 
be improperly restricted. See Collazo v. United States, 90 App. D.C.241, 
252,196 F 2d 573,584, cert. den. 343 U.S. 968. Ina criminal prosecution, 
it surmounts the so-called informer's privilege of the Government. 
Roviaro v. United States, 353 U.S. 53. The recent decision in Jencks v. 
United States, 353 U.S. 657, establishes "that, since the Government 
which prosecutes an accused also has the duty to see that justice is done, 
it is unconscionable to allow it to undertake prosecution and then invoke 
its governmental privileges to deprive the accused of anything which might 
be material to his defense. . ." 353 U.S. at 671, quoting from United 
States v. Reynolds, 345 U.S. 1, 12. This Court has ruled that "simple 
justice, the fundamentals of fair play" require the production of F. B.I. 
reports in an administrative proceeding to enable the respondent to ex- 
amine into a witness' credibility. Communist Party v. Subversive Ac- 
tivities Control Board, decided January 9, 1958. No less was required 
in this case. 


It is no answer to say that the full examination sought would not have 
elicited relevant evidence. It was apparently material for the Government 
to adduce the testimony of Mr. Morris. It was apparently appropriate 


6 

Similarly, by reason of the quazhing of the subpoenas, appellant wes precluded from access to the 
minutes books of the Subcommittee and the Committee on the Judiciary; and thus disabled from inquiring 
into the accuracy of the many purported excerpt: from those minutes offered by the Government and 
received in evidence. 
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for the court to consider it, for the court refused to strike it. Equally 
was it material for appellant to endeavor to impeach and discredit it. 
This appellant was precluded by the court from doing. And thus rights 
guaranteed to him by the Fifth and Sixth Amendments were unjustifiably 
impaired. 
For this reason, as well, the conviction here must be set aside. 


V. 


IF ANY CONTEMPT WAS HERE COMMITTED, IT WAS WHEN, 
BEFORE ANY OF THE QUESTIONS ALLEGED IN THE ICTMENT 
WERE PROPOUNDED, APPELLANT CLEARLY STATED THAT HE 
WOULD NOT ANSWER ANY SUCH QUESTIONS. HIS CONTEMPT, IF 
SUCH IT WAS, WAS TOTAL AT THAT TIME. IT COULD NOT THERE- 
AFTER BE MULTIPLIED BY PUTTING THE — fi WITH RE- 
SPECT TO WHICH HE WAS INDICTED. 

At the very outset of his appearance before the eee ap- 
pellant submitted the comprehensive statement of objections which 
appears in the Joint Appendix at pp. 41-50. In this statement, he made 
it clear that he would thereafter refuse to answer any questions put to 
him concerning (a) his political beliefs, (b) any of his other peesonal and 
private affairs, or (c) his associational activities (J. A. 41). The 
statement was read and discussed both by Mr. Morris and by Senator 
Eastland, the only Senator who sat at the hearings, prior to any interro- 
gation of appellant (J.A..203-105}.. Consequently, the Subcommittee knew, 
before appellant was questioned, that he would refuse to answer those 
very questions which are the subject of the indictment here. If there 
could have been any doubt about his intention, the Subcommittee and its 
chief counsel certainly. knew appellant's position before it commenced 


its public session. 


In these circumstances, if contempt there was here, it was com- 
mitted by appellant's complete refusal at the outset. It was then ap- 
pellant made his position clear. The Subcommittee could not thereafter 
multiply the contempt, and the punishment, by site to ask questions, 
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each time eliciting the very same refusal to answer of which appellant 
had initially given notice. The contempt, if any, was total and complete 
at the beginning. The subsequent refusals to respond were nothing more 
than reaffirmations of appellant's position already announced. Such 
subsequent refusals were not separately punishable. 


That this is a correct statement of the law has been confirmed by 
the recent decision of the Supreme Court, in Yates v. United States, 
No. 2, O.T. 1957, Nov. 25, 1957, 78 S.Ct. 128. The Court there said 
(78 S.Ct. at 133): "the prosecution cannot multiply contempts by repeated 
questioning on the same subject of inquiry within which a recalcitrant 
witness has already refused answers. See United States v. Orman, 3 
Cir., 207 F.2d 148." And the following statement is of particular per- 
tinence to our case (ibid. ): 


"Even though we assume the Government correct in 
its contention that the 11 questions in this case covered 
more than a single subject of inquiry, it appears that 
every question fell within the area of refusal established 
by petitioner on the first day of her cross-examination. 
The Government admits, pursuant to the holding of United 
States v. Costello, 2 Cir., 198 F.2d 200, that only one 
contempt would result if Mrs. Yates had flatly refused 
on June 26 to answer any questions and had maintained 
such a position. We deem it a fortiori true that where a 
witness draws the lines of refusal in less sweeping 
fashion by declining to answer questions within a 
generally defined area of interrogation, the prosecutor 
cannot multiply contempts by further questions within 
that area. The policy of the law must be to encourage 
testimony; a witness willing to testify freely as to all 
areas of investigation but one, should not be subject to 
more numerous charges of contempt than a witness 
unwilling to give any testimony at all." 


The indictment here does not charge appellant with the contempt, 
if such it was, committed when he stated his complete refusal to answer 
questions in the areas there delineated. It charges rather contempts 
allegedly committed by his subsequent refusals to answer the specific 
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questions. As to such refusals, however, no contempts were committed. 
The judgment of conviction must therefore be reversed. 


VI. 


THE TRIBUNAL BEFORE WHICH APPELLANT ALLEGEDLY 
COMMITTED CONTEMPT WAS NOT A DULY AUTHORIZED AND COM- 
PETENT COMMITTEE OF THE CONGRESS AT THE amu OF HIS AP- 
PEARANCES BEFORE IT. 


The provisions of 2 U.S.C. 192, under which stellar has been 
indicted and convicted, insofar as they concern refusal to answer questions 
before a congressional committee, contemplate a tribunal duly authorized 
at the time of such refusal to sit as a committee of the Congress. For, 
as the Supreme Court has said, speaking with respect to just such a 
congressional committee, a "tribunal that is not competent is no tribunal, 
and it is unthinkable that such a body can be the instrument of criminal 
conviction." Christoffel v. United States, 338 U.S. 84, 90. 


The Subcommittee in the instant case, however, was not duly auth- 
orized and competent to sit as a committee of the Congress when appellant 
‘appeared before it. This, for two mutually independent reasons. 

| 
A. The Subcommittee was not competent to sit on March 19, 


1956, by reason of its failure to comply with section 134(c) 
of the Legislative Reorganization Act of 1946. 


Section 134(c) of the Legislative Reorganization Act of 1946 (Aug. 2, 
1946, c. 753, Tit. I, sec. 134(c), 60 Stat. 832, 2 U.S.C. 190b(b)) pro- 
vides, as follows: 


"No standing committee of the Senate or the House, 
except the Committee on Rules of the House, shall sit, 


without special leave, while the Senate or the House, as 
the case may be, is in session." 


The following, however, has been stipulated by the Government and 
is undisputed: 
(1) When appellant appeared before the Subcommittee, in the 
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afternoon of March 19, 1956, the Senate was in session(J. A.125-26); and 


(2) No leave was granted by the Senate for the Subcommittee to 
sit during that time (J. A. 125). 


Consequently, it is clear that, at the time of appellant's alleged 
commission of the contempt for which he was convicted, the Subcom- 
mittee was sitting in violation of the controlling statutory restriction; 
in short, the Subcommittee was not then a tribunal competent to act as 


a committee of the Senate. 


It was suggested below that the restriction in question was intended 
only to control sittings of the standing committees proper and not of their 
subcommittees. Such a narrow reading, however, disregards the lan- 
guage of the remainder of section 134 of the Act (see 2 U.S.C. 72b-1 
and 190b(a)), which makes it plain that the proceedings of subcommittees 
as well as of their parent bodies are contemplated. Moreover, to read 
the term "committee" so restrictively would be to compel immediate 
reversal of the judgment of conviction. For, the Court will note that 
2 U.S.C. 192, the very statute for whose violation appellant here stands 
convicted, likewise speaks only of a "committee"; nowhere does the 
term "subcommittee" appear in 2U.S.C. 192. If, therefore, "com- 
mittee" is to be read to exclude "subcommittee", appellant cannot under 
any circumstances be found guilty of violating that section. 


The Government further suggested below that the authorization in 
Senate Resolution 366, 81st Cong., 2d sess. (supra, pp. 7-8), under 
which the Subcommittee was first created, authorizes the Subcommittee 
"to sit and act at such places and times during the sessions, recesses, 
and adjourned periods of the Senate. . . as it deems advisable". Such 
authorization, says the Government, is inconsistent with and therefore 
effects a2 pro tanto exception from the general restriction imposed by 
section 134(c) of the Legislative Reorganization Act of 1946. There is, 
however, no inconsistency between that provision of Senate Resolution 
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366 and section 134(c) of the Act. Authority to sit "during the sessions" 
of Congress is something quite different from authority to sit while a 
house of the Congress "is in session". This becomes obvious if one but 
compares section 134(a) of the Act (2 U.S.C. 190b(a)) with section 134 

(c) (2U.S.C. 190b(b)). Whereas section 134(a) authorizes each standing 
committee of the Senate to sit "during the sessions" of Congress "as it 
deems advisable"; section 134(c) (which, as codified, follows immediately 
on the former) prohibits any such standing committee from sitting, with- 
out special leave, while the Senate "is in session". It is clear, therefore, 
that the term "during the sessions" of Congress refers to the periods 
after Congress has convened as contrasted with periods of recess and 
adjournment; whereas the term "is in session" denotes| those periods when 
a particular house of the Congress is actively engaged and sitting in de- 
bate and deliberation. | 


That the Internal Security Subcommittee itself so construes the 
Legislative Reorganization Act and considers itself bound by the re- 
striction of section 134(c) is clear from the testimony of its own chief 
counsel, whom the Government qualified as an expert on the practice and 
procedures of the Subcommittee (see J. A. 82-83%. Mr. Morris testi- 
fied (J.A. 102). 


. . . it was our practice that whenever the Senate is 
sitting, we automatically get leave to sit; and we have 
done that on every occasion we have held a hearing when 
the Senate was in session." 


Moreover, it is not truly Senate Resolution 366 (of the 81st 
Congress) pursuant to which the Subcommittee here was acting, but 
rather Senate Resolution 174, 84th Cong., 2dsess. And this Jatter 
Senate Resolution 174, though its grant of substantive authority is the 
same as in Senate Resolution 366, contains no provision, as does the 
former, permitting the Subcommittee to sit "during the sessions" of 


Congress. 
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It is clear then that, in our case, the tribunal before which appel- 
lant appeared was sitting without authority and in violation of the rule 
embodied in the Legislative Reorganization Act of 1946. 


Nor may one contend, as was suggested below, that appellant is 
precluded from taking advantage of this infirmity because he failed to 
raise it when first he appeared before the tribunal. As was said in 
Christoffel v. United States, supra, 338 U.S. at 88: "In a criminal case 
affecting the rights of one not a member [of the Committee], the occasion 
of trial is an appropriate one for petitioner to raise the question." 

United States v. Bryan, 339 U.S. 323, is not to the contrary. There, the 
Court held that ai defendant convicted of contempt who had failed to pro- 
duce records in response to a subpoena issued by a congressional com- 
mittee could not subsequently excuse her failure to do so by suggesting 
the absence of a quorum, when she had failed to note the absence of quorum 
at the time of her appearance. But the Court explicitly distinguished 
that case from one involving a witness' refusal to give oral testimony. 
339 U.S. at 332, n. 8. And while the absence of a quorum would readily 
be apparent to a witness and so a defect he might well be charged with 
noting at his appearance; the fact that the committee had that day failed 
to secure special leave to sit could obviously not then be known to him. 


Such procedural requirements as that imposed by section 134(c) 
of the Legislative Reorganization Act are intended and will be enforced 
for the protection of citizens appearing before Congressional committees. 
See Ex parte Frankfeld, 32 F. Supp. 915 (D. D.C.) 

B. The Subcommittee was not competent to sit in executive 


session, by reason of its failure to comply with section 
133(f) of the Legislative Reorganization Act of 1946. 


Section 133(f) of the Legislative Reorganization Act of 1946 (Aug. 2, 
1946, c. 753, Tit. I, sec.1%3(f), 60 Stat. 831, 2 U.S.C. 190a(f)). pro- 
vides, as follows: 
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| 
"All hearings conducted by standing committees or 
their subcommittees shall be open to the public, except 
executive sessions for marking up bills or for voting or 
where the committee by a majority vote orders an execu- 
tive session." | 
In the instant case, however, the executive session in which occurred 
appellant's alleged refusals to answer the questions specified in Counts 1 
and 2, was not ordered by a majority vote either of the parent Committee 
on the Judiciary or of the Internal Security Subcommittee. Rather, as 
the record discloses, it was Senator Eastland alone who decided to conduct 


the proceedings in executive session (J.A. 96). 


In view of this circumstance, there can be no question but that 
there was no competent tribunal sitting when appellant was interrogated 
in executive session and allegedly refused to answer the questions set 
forth in Counts 1 and 2. 


For these reasons, the judgment of conviction must be set aside. 


vou. 


| 

THE ISSUE OF PERTINENCY OF THE QUESTIONS ASKED TO THE 
SUBJECT OF THE INQUIRY SHOULD HAVE BEEN SU BMITTED TO THE 
JURY. 

In addition to the introduction of evidence as to appellant's actual 
interrogation before the Subcommittee, the Government in this case ad- 
duced considerable testimony on the issue of the pertinency of the ques- 
tions asked to the subject matter purportedly under inquiry by the Sub- 
committee (see, e.g., JA: 75, (6,77, 78,:79,'80, 81, 97-98, 99}. The 
court, nevertheless, over appellant's objection, refused to submit this 
issue as to pertinency to the jury, refused to let the jury hear the testi- 
mony relating to it, and reserved the issue for the court ultimately de- 
termining it against appellant (J.A-53-54, 182). In go doing, the court 
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erred and deprived appellant of the trial by jury to which he was entitled. 


In Sinclair v. United States, 279 U.S. 263, 298, it was held that 
the issue of pertinency was rightly decided by the court (rather than the 
jury) as a matter of law because in that case the issue "did not depend 


upon the probative value of evidence." Here the issue does depend 
upon the probative value of the testimony, and the question of pertinency 
should, therefore, have been submitted to the jury. United States v. 
Orman, 207 F. 2d 148 (C.A. 3). 


It has been said by this Court and others that the question of per- 
tinency is one of law. But these statements are not applicable to a 
case, such as ours, in which evidence was offered on the question, call- 
ing for determination of probative value. The Third Circuit Court of 
Appeals sums up the matter succinctly in Orman, supra, at 155. (em- 
phasis supplied): 

"Courts have said the question is one of law. . . But 

in Sinclair the Supreme Court explained that the ‘question 

of pertinency. . . was rightly decided by the Court as one 

of law. It did not depend upon the probative value of 

evidence.’ In the instant case, however, evidence aliunde 

was introduced to prove pertinency. The weight and pro- 

bative value of this evidence was for the jury, particularly 

since pertinency was one element of the criminal offense." 

Vit. 


THE QUESTIONS IN COUNTS 1, 3, 5, 6, 7, 12 AND 14, NOT 
HAVING BEEN DEFINITE ENOUGH TO ENABLE APPELLANT TO 
ANSWER THEM WITH KNOWLEDGE OF THEIR MEANING, HIS CON- 
VICTION FOR REFUSAL TO ANSWER THOSE QUESTIONS IS IN 
VIOLATION OF THE FIFTH AND SIXTH AMENDMENTS TO THE 
CONSTITUTION. 


In O'Connor v. United States, 99 App. D.C. 373, 240 F. 2d 404, 
this Court reversed a conviction for contempt of Congress under 2 U.S.C. 
192 where the defendant had refused to answer the question whether when he 
wrote certain books purchased by the State Department and distributed in United 
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States Information Centers, "he was a member of the Communist con- 
spiracy." The Court there said ( 99 App. D.C. at 374): 


"The Sixth Amendment to the Constitution provides 
that in all criminal prosecutions the accused shall be 
informed of the nature and cause of the accusation. 

So, also, Rule 7(c),Fed. R. Crim. P. This required in 
the present case that the question set forth in the in- 
dictment be definite enough to enable the accused |to 
answer it with knowledge of its meaning. Unless this 

is required one who desires to answer a question truthfully 
can have no assurance of being able to do so because of 
uncertainty of the meaning attached to it by the interro- 
gator. In United States: v.-Latftmore, 94 U.S. App. 
D.C. 268, 215 F. 2d 847, we held void for vagueness 

an indictment charging the defendant with perjury in 
denying before a Congressional Committee that he was 

a sympathizer of Communism or Communist interests. 
We held that the accused was unable, and therefore 
could not be required, to defend against so vague a 
charge. The principle applies where the question is 

so vague that the witness is unable to answer wit! 
knowledge of its meaning. See, also, Traub v. United 
States, 98 U.S. App. DC. 43, 232 F. 24 43, 47." 


Applying this same principle, the questions which are the subject 
of Counts 1, 3, 5, 6, 7, 9, 12 and 14 of the indictment here likewise can- 


not afford the basis for a contempt conviction; and the judgment convict- 
ing appellant with respect to those Counts must therefore be set aside. 


The questions in Counts 1 and 3 are, respectively: "Are you now 
an active Communist?" and "Are you now a Communist?" (J.A. 2). 
These questions obviously are no more definite than that with respect to 
membership in "the Communist conspiracy” in O' Connt Tr, supra. 
The capitalization of the term "Communist" in the two questions is, of 
course, only a matter of typography; such capitalization was at no time 
verbalized by Mr. Morris, the interrogator and chief counsel of the 
Subcommittee (J-A.108-109). Mr. Morris testified at the trial that the 
term "Communist" embraces within its compass non-members as well 
as members of the Communist Party (J-A-108,110-11).A scholarly note 

| 
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on the subject of *Communism" states that the term has always been 
"somewhat loose in meaning" and has been vaguely misused "by some 
persons to mean any radical or even liberal policy of social reform". 
Columbia Encyclopedia, (1950 ed.), "Communism". Mr. Morris 
believed that the term was definite enough despite the breadth of its 
scope; but he testified that the term "Communist conspiracy" (that in- 
volved in the O'Connor case) was to him also a term with a "fixed", a 
"very definite meaning" (J. A. 111). 


The question in Count 5 is: "Were you sent on a mission for the 
Communist Party into the South?" (J. A. 2). When asked what was 
meant by the term, "the South", Mr. Morris testified "IT hadn't really 
thought, Mr. Rand. I suppose anything south of the old Mason-Dixon 
line" (J.A. 113).| Nevertheless, he would not include the state of Ken- 
tucky in the term "the South" (ibid.) Nor the District of Columbia (ibid.). 
He admitted that others might well "have an entirely different notion of 
what the term 'the South’ means" from what he himself had (ibid.). 

The question in Count 6 is: "Have you affiliated with a Communist 
cell in the city of New Orleans, composed of professional people?" 

(J.A. 2). Mr. ‘Morris admitted however, that although, when he 
asked the question, he had in mind whether appellant had become a mem- 
ber of such a Communist cell; the term "affiliation" does not necessarily 
connote membership (J. A. 113-114). And that the term "professional 
people" might well be susceptible of different meanings to different 

people (J.A. 114-115). Mr. Morris did not know what the term conveyed 
to appellant when he was asked the question (J. A. 115). 


The question in Count 7 is: ''Were there Communist meetings in 
your home at 333 Ware Street, in New Orleans?" (J.A. 2). At the trial, 
Mr. Morris testified that when he asked that question, he had in mind 
"meetings of individual persons who were participants in and members 
of that Soviet activity in the United States which generally takes the form 
of Communist party activity" (J. A. 115-116). Such a vague formulation, 
he agreed, would embrace meetings of persons other than members of 
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the Communist Party (J.A. 116). He conceded, however, that to 
some persons the question would denote meetings only of members, 
whereas to others, it would mean meetings of persons who were not 
members (ibid. ). | 


The question in Count 12 again makes reference to "a meeting. ... 
of a Communist cell" (J.A. 3) and is subject to the same infirmity as 
that in Count 6. | 


The question in Count 14, making reference again to "affiliation" 
(with what is not clear) (J.A. 3), is also subject to the same infirmity 
as that involved ‘in Count 6. Beyond this, the term "to stay clean" em- 
ployed in the question in Count 14 is likewise hopelessly vague and im- 
precise. ! 

In short, the caviction of appellant for refusal to answer these 
several questions, all so indefinite and imprecise as to afford appellant 
no reasonable guide as to their meaning, constitutes a violation of his 
rights under the Fifth and Sixth Amendments to the Constitution. Denial 
of liberty on such flimsy bases is blatantly in contravention of constitu- 
tional guarantees. O'Connor v. United States, supra; ‘United States v. 
Lattimore, 94 App. D.C. 268, 215 F. 2d 847; United States v. Lattimore, 
127 F. Supp. 405 (D.D.C.), affirmed by equally divided court, 98 App. 
D.C. 77, 232 F. 2d 334; see, also, Connolly v. General Construction 
Co., 269 U.S. 385; Cline v. Frink Dairy Co., 274 U. S. 445; Interna- 
tional Harvester Co. v. Kentucky, 234 U.S. 216; Lanzetta v. New Jer- 
sey, 306 U.S. 451; United States v. Cohen Grocery Co., 255 U.S. 81; 
Staub v. City of Baxley, U.S. , No. 48, O. T. 1957, Jan. 13, 


1958. | 
The conviction as to these seven counts must therefore be reversed. 


Tx, | 


APPELLANT IN FACT ANSWERED THE QUESTIONS IN COUNTS 
5, 7, AND 12. | 


The transcript of the hearings before the Subcommittee discloses 
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that appellant did not refuse to answer, but in fact answered, the ques- 
tions involved in Counts 5, 7, andi2. There was no evidence what- 
ever to the contrary. Accordingly, appellant's motion for a judgment 
of acquittal as to these Counts (J. A. 126) should have been granted; 
these Counts should not have been submitted to the jury; and appellant's 
motion, after the jury's verdict, for acquittal on these counts, under 
Rule 29 of the Federal Rules of Criminal Procedure (J.A. 134-135) 
should have been granted. 


We consider each of the three Counts. 


Count 5 
The question in Count 5 is: "Were you sent on a mission for the 
Communist Party into the South?" (J.A. 2, 33). ‘In response to this 
question, appellant stated (emphasis supplied): 
"Sir, Liwould like to stand on the objection that I have 


already submitted, but add, if I may, sir, that the informa- 
tion which you have, the purport of the information which 


you have asked me about, is completely erroneous. " 


Senator Eastland, apparently dissatisfied with this answer, asked for 
an explanation, and, denied it, repeated the question, stating (J. A. 34): 
'ryou refuse to state whether you were sent into the South on a secret 
mission by the leaders of the Communist Party in New York?" Where- 
upon, appellant replied (J.A. 34; emphasis supplied): 

"T will stand on my objection, sir, as stated, but 

repeat what I have said before, that. . . this does 

not conform with the facts in any way". 

Plainly, then, appellant answered the question which is the subject 
of Count 5. He said that the information which the Subcommittee ap- 
parently had that\he had been sent on a mission by the Communist Party 
was "completely erroneous", that it did "not conform with the facts in 

“any way". It is| true that Senator Eastland thereupon said (J. A. 34): 
"Well, if it does not conform with the facts, why don't you come out and 
state what the facts are, sir?" and that appellant refused to answer this. 
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But this is not the question with respect to which appellant has been 

charged in the indictment. The question stated in the indictment is 

the earlier one: had appellant been sent on a mission for the Communist 

Party into the South. And that question, appellant had already answered, 
| 


Count 7 | 
| 
The question in Count 7 is: "Were there Communist meetings in 
your home at 333 Ware Street, in New Orleans?" (J. A. 2, 35). Although 
appellant refused to answer this question at the point it was put, he al- 
ready answered it earlier, in the executive session before the Subcom- 


mittee. So the Subcommittee already had this information. 


Soon after he was sworn in as a witness before the Subcommittee, 
Mr. Morris asked appellant (J.A. 18): "Now, Mr. Liveright, has your 
home been used as a meeting place for Communists recently 2?" To 
which appellant replied, "No, of course not, sir." (J.A. 19). Mr. 
Morris, apparently surprised, asked (J.A. 19): "Communists have not 
been meeting at your house?" And, again, appellant answered, "No, 
sir" (J.A. 19). At the trial, Mr. Morris said that in these questions, 
he was referring to appellant's home in New Orleans, Louisiana (J. A. 
713-74). 


Thus, it is clear that the question which is the subject of Count q 
had already been answered, in the negative, earlier in the hearings be- 
fore the Subcommittee. 


Count 12 


The question in Count 12 was similarly answered by appellant 
earlier during the hearings. That question is: "Now, jis it a fact that 
you sent those [appellant's] children away from home, from your home, 
in order to have a meeting in your house of a Communist cell, and you 
did not want your children to see the people in the city of New Orleans 
who belonged to this cell?" (J.A. 3, 39). 
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As we have noted, appellant had already unequivocally denied that 
Communists had been meeting at his home(J.A.18-19). And, if it was 
material (how we cannot imagine) for the Subcommittee to know whether 
appellant had sent his children away from his home, appellant had also 
already denied that he had done any such thing (J. A. 18). 


In view of these circumstances, the court erred in refusing to 
order appellant's acquittal on Counts 5, 7, and 12. 


Xx. 


THE INDICTMENT WAS INVALID BECAUSE IT FAILED TO STATE 
(1) WHAT WAS THE SUBJECT OF THE INQUIRY BEFORE THE SUB- 
COMMITTEE: (2) THAT SUCH SUBJECT WAS WITHIN THE SUBCOM- 
MITTEE'S DELEGATED AUTHORITY; AND (3) HOW THE QUESTIONS 
ASKED WERE PERTINENT TO THAT SUBJECT. 

The indictment fails to allege what the subject of the inquiry was 
at the time appellant appeared before the Subcommittee; that such sub- 
ject was within the Subcommittee's delegated authority; and how the 
questions put to appellant were pertinent to the inquiry. Such defect was 
fatal, and the indictment should therefore have been dismissed. United 


States v. Lamont, 18 F.R.D. 27 (S.D.N.Y.), aff'd 236 F.2d 312 (C. A. 2). 


We are cognizant of the ruling of the majority of this Court to the 
contrary in the recent decision in Sacher v. United States, No. 13, 302, 
Jan. 31, 1958, slip op. 2. We respectfully submit, however, that that 
ruling is erroneous. 


The Supreme Court has held, with respect to a similar prosecu- 
tion for contempt of Congress that "it [is] incumbent upon the United 
States to plead and show that the question pertained to some matter un- 
der investigation”. Sinclair v. United States, 279 U.S. 263, 296-297. 
Absent such specific allegations in the indictment, the court could not 
know what the grand jury believed was the subject under inquiry, or 
indeed whether any evidence was presented to it with respect to the 
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subject under inquiry. See Brady v. United States, 24 F. 2d 405 (C. A. 8). 
Unlimited by any restraining allegation in the indictment, a prosecutor 
can, as the Assistant United States Attorney here did, convict on any 
subject distilled from evidence of many subjects, or vaguely and am- 
biguously on a combination of some or all of them. See Cole v. Arkansas, 
333 U.S. 196. | 


Thus, appellant's right to indictment by a grand jury, guaranteed 
by the Fifth Amendment, was violated. Appellant should not have been 
forced to trial on an indictment which, for lack of the allegations missing 
here, "does not show the basis upon which eventual conviction can be had". 
United States v. Lamont, 236 F.2d 312, 317 (C.A.2); see Beavers v. 
Henkel, 194U.S. 73, 84. | 

| 


APPELLANT WAS DEPRIVED OF HIS RIGHTS 70 A FAIR AND 
IMPARTIAL GRAND JURY AND PETIT JURY. 


XI. 


We finally reserve the issue which, we are aware, has been decided 
against us in prior rulings of this Court: whether the defendant in a 
prosecution of this character has the right to show the bias of Federal 
Government employee jurors and, on such showing, to have an indictment 
returned by a grand jury composed in the majority of such jurors dis- 


missed and such jurors excused for cause from service on the petit jury. 


Appellant moved for dismissal of the indictment on the ground, 
inter alia, that, by reason of the fear instilled by the Government employ- 
ees security risk programs, less than twelve grand jurors were free from 
bias against him and to cast their votes impartially(J.A, 8). In the 
alternative, he moved for a preliminary hearing at which he might prove 
the essential facts supporting that motion (J.A. 8). By affidavit of 
counsel filed with the motion, he made an affirmative showing that the 
personal bias and fear, which the Supreme Court had found lacking in 
Dennis v. United States, 339 U.S. 162, actually existed on the part of the 


grand jurors in this case. 


At the trial, on similar grounds, appellant moved for disquali- 
fication of all Federal Government employees from service on the petit 


jury. 
All motions were denied by the court (J.A. 10). 


Thus, appellant was deprived of his rights to a fair and impartial 
grand jury and petit jury. See Cassell v. Texas, 339 U.S. 282; Beavers 
v. Henkel, 194 U.S. 73, 84; Dennis v. United States, supra, 339 U.S. 
at 171-172. 


CONCLUSION 


For the foregoing reasons, the judgment of conviction should be re- 
versed, and the case remanded with directions to enter a judgment of 
acquittal. 


Respectfully submitted, 


HARRY I. RAND 


Wyatt Building 
Washington 5, D.C. 


Attorney for Appellant 


A-1 
ANNEX 
The Summary-Index of "Congressional Investigations of Com- 
munism and Subversive Activities", covering the period 1918 to 1956, 


compiled by the Senate Committee on Government Operations (Document 
No. 148, 84th Cong., 2d sess., pp. 17-53) lists the following subject- 
titles of hearing transcripts published by the Internal Security Sub- 
committee during the period 1951 to 1956: 


Institute of Pacific Relations 
Subversive and Illegal Aliens in the United States 
Communist Tactics in Controlling Youth Organizations 


Subversive Infiltration of Radio, Television and the 
Entertainment Industry. 


Subversive Control of Distributive, Processing, and 
Office Workers of America 


Subversive Infiltration in the Telegraph Industry 


Subversive Influence in the Dining Car and Railroad Food 
Workers Union | 


Unauthorized Travel of Subversives Behind the Iron Curtain 
on United States Passports 


Communist Propaganda Activities in the vaited States 
Subversive Control of the United Public Workers of America 


Espionage Activities of Personnel Attached to Embassies 
and Consulates under Soviet Domination in the United States 


Subversive Influence in the United Electrical, | Radio, and 
Machine Workers of America 


Communist Domination of Union Officials in ne Defense 
Industry--International Union of Mine, Mill, pe Smelter 
Workers 
Communist Underground Printing Facilities sas Illegal 
Propaganda 


Activities of Soviet Secret Service 


Subversive Influence in the Educational Process 


Activities of United States Citizens Employed by the United 
Nations | 
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Interlocking Subversion in Government Departments 
Subversive Influence in Certain Labor Organizations 
Strategy and Tactics of World Communism 
Communism in Labor Unions 

Southern Conference Educational Fund, Inc. 
Communist Propaganda 


Subversive Influence in Certain Industrial Plants (Eastern 
Pennsylvania) 


Strategy and Tactics of World Communism, the Significance 
of Matusow Case 


Strategy and Tactics of World Communism, the Communist 
Battle Plan 


Strategy and Tactics of World Communism, Recruiting for 
Espionage 


Communist China and Illicit Narcotic Traffic 
Defense Facilities Protection Act 

Security Screening of Refugees 

Recording of Jury Deliberations 


Indictment a eee 

Motion to Dismiss er) piss, ey te 

Subpoena to Produce Document or Object 
Appendix A . 2. 2 2 6 

Order Denying Motion to Dismiss se 


Order Denying Motion to Disqualify all Federal 
Government Employees ote Lei 38 


Order granting Motion to Quash Subpoenas 


Judgment and Commitment . 8 
Notice of Appeal . 2. 2 7 eels 


Government's Exhibit No. 7, - Excerpts from 
Proceedings Against Herman Liveright for 
Contempt of the Senate adn cha Noi Ate 


Annex I - Testimony Relating to Herman 
Liveright ei) Gee hte Oe 


Annex II - Testimony Relating to Herman 
Liveright ee, feet ter ve gS 


Testimony of Herman Liveright, New 
Orleans, La. oy ce Maer perms 


Appendix I - Statement by Herman Liveright 


Excerpts from Transcript of Proceedings . . . 
Witnesses: 
Robert Morris 
Direct 
Cross 


Redirect 
Recross 


Direct 

Cross 

Redirect 

Recros . 2. ite Hera) Ps 

Further Redirect . . . « « 

On Defendant's Motion to Strike Testimony 

On Defendant's Motion for Judgment of 
Acquittal i. =e . . 

Defendant's Motion for Production or for 
Inspection of Subpoenaed Documents, 
Renewed ee ee ee 

Defendant's Motion for Judgment of 
Acquittal Renewed aa 


Charge to The Jury 


Verdict . «2 « «» « 


JOINT APPENDIZ 


[Filed in Open Court November 26, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 


Grand Jury Impanelled on August 30, 1956, Sworn in on September 4, 
1956 | 


UNITED STATES OF AMERICA Criminal No. 1212-56 
v. Grand Jury Original 
HERMAN LIVERIGHT 2U. S. C. 192 
The Grand Jury charges: 
INTRODUCTION | 
On March 19, 1956, in the District of Columbia, the Subcom- 
mittee to Investigate the Administration of the Internal Security Act 
and Other Internal Security Laws, of the Committee on the Judiciary 
of the United States Senate, was conducting hearings, pursuant to the 
Legislative Reorganization Act of 1946, Section 102(1)(k),| (60 Stat. 
818), and to Senate Resolutions 366 of the 81st Congress and 174 of 
the 84th Congress, and to the Standing Rules of the Senate. 
Defendant, Herman Liveright, appeared as a witness before 
that subcommittee, at the place and on the date above stated, on two 
occasions: (1) in an executive session at about 2:10 p.m. | and (2) in 
an open session at about 3:30 p.m. Defendant was then and there 
asked questions which were pertinent to the question then lander inquiry. 
Then and there the defendant unlawfully refused to answer those perti- 
nent questions. | 
The allegations of this introduction are atopted-and incorporated 
into the counts of this indictment which follow, each of which counts 
will in addition designate the particular session and describe the ques- 
tion which was asked of the defendant and which he refused to answer. 
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COUNT ONE 
At executive session at about 2:10 p. m.: 
"Are you now an active Communist?" 
COUNT TWO 
At executive session at about 2:10 p. m.: 
"Have you been membership director of the Thomson-Hill 
branck of the Communist Party in 1943?" 
COUNT THREE 
At open session at about 3:30 p. m.: 


“Are you now a Communist?" 
ar: COUNT FOUR 
“At open session at about 3:30 p. m.: 


"Have you ever been a member of the Communist Party?” 
COUNT FIVE 
‘’ At open session at about 3:30 p. m.: 
. "Were you sent on a mission for the Communist Party into the 
South?" 
COUNT SIX 
At open session at about 3:30 p. m.: 
"Have you affiliated with a Communist cell in the city of New 
Orleans, composed of professional people?" 
COUNT SEVEN 
At open session at about 3:30 p. m.: 
"Were there Communist meetings in your home at 333 Ware 
Street, in New Orleans?" 
COUNT EIGHT 
At open session at about 3:30 p. m.: 
"State whether or not you were at one time membership direc- 
tor of the Thomson-Hill branch of the Communist Party?" 
COUNT NINE 
At open session at about 3:30 p. m.: 
"We have information, sir, and we desire to know how this 
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conspiracy is financed, that you have given money to the Communist 
Party on various occasions. State whether that is true or untrue." 

COUNT TEN 
At open session at about 3:30 p. m.: | 

"In 1952, did you and your wife rent a post-office box in White 
Plains, New York." 

COUNT ELEVEN 
At open session at about 3:30 p. m.: 

"Did you attempt to rent a post-office box in White Plains, 
N.Y., under the name of the Westchester County Committee for Ethel 
and Julius Rosenberg?" ; | 

COUNT TWELVE 
At open session at about 3:30 p. m.: 

"Is it not a fact that you sent those children away from home 
from your home, in order to have a meeting in your home of a Com- 
munist cell, and you did not want your children to see the people in 
the city of New Orleans who belonged to this cell?" 

COUNT THIRTEEN 
At open session at about 3:30 p. m. : 
"When did you join the Communist Party, Mr. Liveright?" 
COUNT FOURTEEN | 


| 
At open session at about 3:30 p. m.: | 
"Did word come to you from the Communist leadership in New 
York after you affiliated, to stay clean in New Orleans? 
COUNT FIFTEEN | 

At open session at about 3:30 p. m.: 
"Mr. Liveright, is your wife a member of the Communist 


Party?" 


Oliver Gasch | 


United States Attorney in and 
for the District of Columbia 


[Filed January 8, 1957] 
MOTION TO DISMISS 

The defendant moves that the Indictment be dismissed on the 
following grounds: 

1. The Indictment does not state facts sufficient to constitute 
an offense against the United States of America. 

2. The Indictment recites that a sub-committee of the Com- 
mittee on the Judiciary of the United States Senate was conducting 
hearings. The Indictment is defective in that a refusal to answer a 
question before a subcommittee of 2 committee is not made a crime 
by Title 2, Section 192, United States Code. * * * 

3. The Indictment is invalid under the First Amendment to 
the United States Constitution and under Rule 7 (c) of the Federal 
Rules of Criminal Procedure because the Statute and Resolutions re- 
ferred to in the Indictment, but not set forth therein, authorize in- 
terference by a Congressional Committee with rights guaranteed by 
the First Amendment, including specifically those of free speech and 
free press, and do not contain any limitation upon such authorization 
adequate to protect the citizen in his rights. * * * 

4. The Indictment is invalid under the Fifth and Sixth Amend- 
ments to the United States Constitution and under Rule 7 (c) of the 
Federal Rules of Criminal Procedure because of uncertainty and in- 
definiteness, in that the Statute and Resolutions referred to in the 
Indictment are vague and indefinite and establish no criteria which 
will limit or define the authorized investigation and establish no cri- 
teria to indicate to the witness what questions asked have legal per- 
tinence to the investigation authorized. * * * 

5. The Indictment fails to show that the defendant was apprised 
of the specific pertinency of the questions propounded in the Indict- 
ment and that he was directed to answer such questions after he was 
made aware of such pertinency and definiteness. * * * 

6. The Indictment fails to show that the questions propounded 
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were pertinent and relevant to any proposed valid legislation. ess 

7. The Indictment is invalid under the Constitution of the United 
States and the Amendments thereto in that the defendant is not advised 
in each of the Counts as to the pertinency of the question stated in each 
Count and therefore there is an inadequate and indefinite statement of 
the nature of the charge against him and the defendant cannot adequately 
prepare his defense. * * * | 

8. The Indictment is defective in that the Statute and Resolu- 
tions referred to in the Indictment contravene the Constitution of the 
United States and the Amendments thereto by failing to provide for 
necessary limitations upon the actions of Congressional Committees 
and sub-committees and authorize unconstitutional invasion of free 
speech and a free press, and permit inquiry into political beliefs, 
religious beliefs, personal and private affairs and associational activi- 
ties. *** | 

9. The Indictment and each Count thereof is invalid under the 
Constitution of the United States and the Amendments thereto in that 
the defendant is not advised in each of the Counts, or any of them, of 
the nature or subject of the inquiry then being conducted by a Subcom- 
mittee of the Committee on the Judiciary of the United States Senate, 
and in that there is no statement of fact showing the competency of 
the so-called Subcommittee at the time of the investigation. 

10. The Indictment is defective in that it fails to contain any 
statement showing the pertinence and definiteness of the questéien con- 
tained in each Count of the Indictment and in that such pertinence is 
left wholly to presumption and conjecture. * * * | 

11. The Indictment is defective in that it appears on the face 
thereof that the purpose in calling this defendant was personal expo- 
gure and personal punishment by legislative processes. ! + 2* 

12. The Indictment is defective and is invalid under the Consti- 
tution of the United States and the Amendments thereto, and particu- 
larly, the Fifth Amendment, the Ninth Amendment and the Tenth 
Amendment, in that the Congress of the United States, both through 
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the statute and resolutions referred to in the Indictment, has assumed 
to invade the judicial power, and that the Congress of the United States 
has through such legislation and rule and through its procedures act- 
ing through this legislative committee violated the principles of the 
Constitution of the United States and the Amendments thereto which 
separate the Legislative, Executive and Judicial powers, and that 
under the Resolutions referred to in the Indictment and the practices 
of the Committee referred to in the Indictment this defendant has been 
subject to pains and penalties contrary to the Constitution of the United 
States and the Amendments comprised within the Bill of Rights there- 
under. * * * 

13. For purposes of trial under a criminal statute the court 
and the defendant ought be apprised of the purposes of the legislative 
function involved in the alleged contempt. This would include infor- 
mation in the Indictment with regard to the validity of the inquiry and 
of the pertinence and definiteness of the questions asked. The Indict- 
ment fails to disclose such information and therefore is invalid. * * * 

14. The Indictment is invalid under the Ninth and Tenth Amend- 
ments of the Constitution of the United States in that the Resolutions 
and Statute referred to in the Indictment are an infringement of the 
rights reserved to the people and exceed the limitations of power 


which were conferred by the people of the United States upon the Con- 


gress. 

15. The Indictment is invalid in that the Resolutions and Sta- 
tute referred to therein deprive the defendant of life, liberty and 
property without due process and without trial by a duly constituted 
court and that such acts are invalid under Article I, Section 9 of the 
Constitution of the United States. 

16. The Indictment is invalid under the Constitution of the 
United States and the Bill of Rights in that the legislative inquiry pro- 
vided by the Statute and Resolutions referred to deny the defendant 
the right to be represented by counsel, did not inform him or provide 
for information of any law which he might be charged with violating, 
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did not provide for confrontation by witnesses against the defendant and 
did not protect the defendant against self-incrimination. | 

17. The Indictment is invalid under Rule 7 (c) of the Rules of 

Criminal Procedure which requires a plain, concise and Get inite 
statement of the essential facts. There are no facts pleaded or 
stated in the Indictment with regard to the pertinency of the testimony 
sought to be elicited which is merely a conclusion of law embodied in 
conclusory form in the following language of the Indictment. 


"Was asked questions which were pertinent to 
the question then under inquiry." | 


The Indictment does not set forth the nature of the inquiry nor the 
investigation and the defendant was not thereby advised of the nature 
of the charge against him. * * * 
18. The Indictment is invalid on the ground that the procedures 
of the Subcommittee referred to in the Indictment and the inquiry 
made by the said Subcommittee and the questions asked by the said 
Subcommittee are invalid under the Constitution of the United States 
and the relative Amendments thereto hereinabove referred to, and 
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that such inquiry and questions exceeded the constitutional authority 


and power granted to the Congress of the United States and its members. 
19. The Indictment is invalid in that the Resolutions and Sta- 


tute referred to in the Indictment are invalid under the Constitution 
of the United States and the Amendments thereto and Rule 7 (c) of 
the Rules of Criminal Procedure, in that they are so =or as to fur- 
nish no ascertainable standard of guilt. 
20. The Indictment is invalid in that it fails to plead the fol- 
lowing essential and material elements of the offense: | 
(a) The grant of the authority pursuant to which the 
Subcommittee to Investigate she Administration of the Internal 
Security Act and Other Internal Security Laws presumed to 
exercise the powers of a committee of the Congress, and the 
nature and scope of any such grant of authority; | 
>) That the inquiry was within the scope of the 
| 
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authority of said Subcommittee; 

(c) The nature of the "question then under inquiry” to 
which the questions addressed to defendant are alleged to be 
relevant. 

21. The Indictment is invalid in that it charges defendant with 
many offenses, whereas, if guilty, he has committed only one offense; 
the offenses with which defendant is charged constituting, in fact, only 
a single offense. 

22. The Indictment is void and illegal in that less than twelve 
members of the grand jury who concurred in finding the Indictment 
were free from prejudice or bias against defendant, by reason of the 
facts stated in the Affidavit of Harry I. Rand, attached hereto and 
made a part hereof. * * * : 

In the alternative, if the Indictment is not dismissed on this 
ground, defendant should be granted a hearing at which, under the 
supervision of the Court, he can determine which grand jurors con- 
curred in finding the Indictment and can offer proof, by examination 
of grand jurors and otherwise, that bias or prejudice existed on the 
part of more than twelve members of the grand jury who concurred 
in the Indictment. 


HARRY I. RAND 


Attorney for Defendant 
xe 


PHILIP WITTENBERG 
Attorney for Defendant 


*** * 


|Certificate of Service] 


[Served January 30, 1957] 
SUBPOENA TO PRODUCE DOCUMENT OR OBJECT 


To: Robert Morris, Esq., Chief Counsel, 
Internal Security Subc. of Committee on Judiciary 
United States Senate 


You are hereby commanded to appear in the United States Dis- 
trict Court for the District of Columbia at 3rd & Constitution Ave. , 
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N. W., 4th Floor, Courtroom 8, in the city of Washington, D. C.,on 
the 4th day of February 1957 at 10 o'clock A. M., to testify in the 
case of United States v. Herman Liveright and bring with you the 
records and materials set forth in Appendix A, annexed hereto and 
made a part hereof. | 
This subpoena is issued upon apauntiina of the defendant. 


January 28, 1957 Harry M. Hull, Clerk. 
Harry I. Rand By /s/ Clarice Falghum, 
Attorney for Defendant Deputy Clerk. 


APPENDIX A 
1. All records, files, memoranda, documents and other 


written information (other than cross references and duplications) in 
the files of or otherwise in the possession and control of the Commit- 
tee on the Judiciary of the United States Senate or of the Subcommittee 
to Investigate the Administration of the Internal Security Act and 
Other Internal Security Laws of the Committee on the Judiciary, re- 
lating to either Mr. Herman Liveright or Mrs. Herman Liveright, and 
including, without limiting the foregoing: 
2. The file or files, including but not limited to files referred 
to by the said Subcommittee as public files and those referred to by 
the said Subcommittee as investigative or confidential Aes, on each 
of said persons, and 


3. All card records on, and histories of, each ot | said persons 
and all material on which said records and histories are based. 

4. The minutes books of the said Subcommittee covering all 
of its proceedings in the investigation and series of hearings conducted 
by that Subcommittee designated "Scope of Soviet Activity in-the United 
States", through the proceedings in that investigation held on March 
19, 1956. 
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[Filed February 5, 1957] 
On this 4th day of February, 1957, came again the United 
States attorney; the defendant in proper person, and by his attorney, 
Harry I. Rand, Esquire; whereupon the motion of the defendant to 
dismiss the indictment, heretofore argued and submitted,:is by the 
Court denied. 
By direction of 


RICHMOND B. KEECH 
Presiding Judge 
Criminal Court #1 


Present: 


United States Attorney Harry M. Hull, Clk 
By William Hitz By 
Asst. U. S. Attorney Deputy Clerk 


[Filed February 5, 1957] 
On this 5th day of February, 1957, came the attorney of the 
United States; the defendant in proper person and by his attorney, 
Harry I. Rand, Esquire; whereupon the motion of the defendant to 
disqualify all Federal Government employees for cause from service 
on Petit Jury, coming on to be heard, is by the Court denied. 
By direction of 


RICHMOND B. KEECH 
Presiding Judge 
Criminal Court #1 


Present: 


United States Attorney Harry M. Hull, Clk 
By William Hitz By 
Asst. U. 8. Attorney Deputy Clerk 


[Filed February 5, 1957] 

On this 5th day of February, 1957, came the attorney of the 
United States; the defendant, by his attorney, Harry I. Rand, Esquire; 
whereupon the motion of the defendant to quash subpoenas, heretofore 
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argued and submitted, is by the Court granted. 


Present: 
United States Attorney 


By William Hitz 
Asst. U. S. Attorney 


By direction of 


RICHMOND B. KEECH 


Presiding Judge 
Criminal Court # 1 


| 
Harry M. Hull, Clerk 
By 


Deputy Clerk 


[Filed March 25, 1957] 
JUDGMENT AND COMMITMENT 

On this 22nd day of March, 1957, came the attorney for the 
government and the defendant appeared in person and by counsel, 
Harry I, Rand, Esquire. 

It Is Adjudged that the defendant has been convicted upon his 
plea of not guilty and a verdict af guilty of the offense of Violation 
Title 2 USC 192 as charged in Counts One through Fourteen and the 
Court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and con- 
victed. 

It Is Adjudged that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Three (3) months and a fine of Five Hun- 
dred Dollars ($500. 00). 

It Is Ordered that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ R. B. KEECH , 
United States District Judge. 


|Filed March 22, 1957] 
NOTICE OF APPEAL 
Name and address of appellant: Herman Liveright, Route 4, Box 
197-A, Franklinton, La. 
Name and address of appellant's attorney: Harry I. Rand, Wyatt 
Bidg., Wash., D.C. 
Offense: 2 U.S.C. 192 
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Concise statement of judgment or order, giving date, and any 
sentence: Judgment & sentence - March 22, 1957, $500 & 3 months 
Name of institution where now confined, if not on bail: 


I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Circuit from the 
above-stated judgment. | 
March 22, 1957 /s/ Herman Liveright, Appellant 


/s/ Harry I. Rand, Attorney for 
Appellant 


Government Exhibit No. 7 
[Filed March 27, 1957] 
| 


PROCEEDINGS AGAINST HERMAN LIVERIGHT 
FOR CONTEMPT OF THE SENATE 


April 18 (legislative day, April 9), 1956. | 
Mr. Eastland, from the Committee on the Judiciary, submitted the 
following | 
REPORT | 
[To accompany S. Res. 241] 
The Subcommittee To Investigate the Administration of the 
Internal Security Act and Other Internal Security Laws, of the Com- 
mittee on the Judiciary, as created and authorized by the United 
States Senate by Senate Resolution 366, 81st Congress, 2d session; 


Senate Resolution 7, 82d Congress, 1st session, agreed to January 29, 
1951; Senate Resolution 198, 82d Congress, 1st session, agreed to 
September 27, 1951; Senate Resolution 314, 82d Congress 2d session, 
agreed to May 29, 1952; Senate Resolution 46, 83d Congress, 1st ses- 
sion, agreed to January 30, 1953; Senate Resolution 172, 88d Congress, 
2d session, agreed to January 27, 1954; Senate Resolution 49, 84th 
Congress, ist session, agreed to February 4, 1955; Senate Resolution 
58, 84th Congress, Ist session, agreed to March 18, 1955; Senate 
Resolution 209, 84th Congress 2d session, agreed to February 8, 1956; 
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and Senate Resolution 174, 84th Congress, 2d session, agreed to 
February 20, 1956, caused to be issued a subpena ad testificandum to 
Herman Liveright. The said subpena directed Herman Liveright to 
be and appear before the said subcommittee on Monday, March 19, 
1956, at 1 p. m., at their committee room, -130-B, Senate Office 
Building, Washington, D. C., then and there to testify what he might 
know relative to the subject matters under consideration by said sub- 
committee. 

The said subpena was issued March 13, 1956, and is set 
forth as follows: 


United States of America 
Congress of the United States 


To Mr. Herman Liveright, 
322-Ware-Street-2239 General Taylor Street, 
New Orleans, Louisiana, Greeting: 


Pursuant to lawful authority, you are hereby commanded to 
appear before the Internal Security Subcommittee of the Committee on 
the Judiciary of the Senate of the United States, on Monday, March 19, 
1956, at 1 o'clock p.m., at their committee room 130-B, Senate 
Office Building, Washington, D. C., then and there to testify what you 


may know relative to the subject matters under consideration by said 


committee. 

Hereof fail not, as you will answer your default under the 
pains and penalties in such cases made and provided. 

To Joseph C. Duke, Sergeant at Arms of the Senate of the 
United States, to serve and return. 

Given under my hand, by order of the committee, this 13th 
day of March, in the year of our Lord one thousand nine hundred and 
fifty-six. 


James O. Eastland, 
Chairman, Committee on the Judiciary and Internal 
Security Subcommittee. 


The said subpena was duly served, as appears by the return 
thereof, by Denis L. Reynier, Sr., who was duly authorized to serve 
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such subpena. The return of the service by the said Denis L. Rey- 
nier, Sr., bearing his endorsement, is set forth as follows: 

Received on the 14th day of March 1956, and on the 
14th day of March 1956, at 3:40 0 clock p.m., I served a copy 
of the within congressional subpena, by personal service on 
Herman Liveright at 107 Camp Street, New Orleans, La. 


Edward J. Petitbon, | 
United States Marshal. 


By Denis L. Reynier, Sr., 
Deputy. | 
The said Herman Liveright, pursuant to and in compliance 
with the said subpena, appeared before the said subcommittee, in 
executive session, as a witness at 2:10 p.m., on Monday,) March 19, 
1956, in room P-38, United States Capitol, Washington, D.C., Sena- 
tor James O. Eastland presiding, and was sworn to testify. The said 
Herman Liveright, while on the witness stand, after being specifically 
directed by the presiding Senator to answer, nevertheless failed and 
refused to answer certain questions, namely: | 
Are you a Communist, Mr. Liveright? 
Are you now an active Communist? 
Have you been membership director of the Thomson-Hill 
branch of the Communist Party in 1943? 


propounded by the chairman or by the chief counsel, of the said sub- 
committee, which questions were pertinent to the subject matter under 
inquiry. Excerpts from the record of the hearing, held at 2:10 p.m., 
March 19, 1956, whereat Herman Liveright appeared before the said 
subcommittee and thereupon refused and failed to answer the said 
questions as directed, are annexed hereto and made a part hereof 
and designated "Annex I." 
The said Herman Liveright again appeared before the subcom- 
mittee, in open session, as a witness at 3:30 p.m., Monday, March 19, 
1956, in room 457, Senate Office Building, Washington, D. C., Sena- 
tor James O. Eastland, presiding, and was sworn to testify. The said 
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Herman Liveright, while on the witness stand, after being specifically 
directed by the presiding Senator to answer, nevertheless failed and 
refused to answer certain questions, namely: 

Are you now a Communist? 

Have you ever been a member of the Communist Party? 

Were you sent on a mission for the Communist Party into the 
South? 

Have you affiliated with a Communist cell in the city of New 
Orleans, composed of professional people? 

Were there Communist meetings in your home at 333 Ware 
Street, in New Orleans? 

State whether or not you were at one time membership director 
of the Thomson-Hill branch of the Communist Party. 

We have information, sir, and we desire to know how this 
conspiracy is financed, that you have given money to the Communist 
Party on various occasions. State whether that is true or untrue. 

In 1952, did you and your wife rent a post-office box in White 
Plains, N. Y. ? 

Did you attempt to rent a post-office box in White Plains, N.Y., 
under the name of the Westchester County Committee for Ethel and 
Julius Rosenberg? 

Is it not a fact that you sent those children away from home, 
from your home, in order to have a meeting in your home of a Com- 
munist cell, and you did not want your children to see the people in 
the city of New Orleans who belonged to this cell? 

When did you join the Communist Party, Mr. Liveright? 

Did word come to you from the Communist leadership in New 
York after you affiliated, to stay clean in New Orleans? 

Mr. Liveright, is your wife a member of the Communist 
Party? 


propounded by the presiding Senator, or by the chief counsel, of the 
said subcommittee, which questions were pertinent to the subject mat- 
ters under inquiry. Excerpts from the record of the hearing, held at 
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3:30 p. m., March 19, 1956, whereat Herman Liveright appeared be- 
fore the said subcommittee and thereupon refused and failed to ans- 
wer the said questions as directed, are annexed hereto and made a 
part hereof and designated "Annex II," 

As a result of the refusal of said Herman Liveright to answer 
the certain questions as aforesaid, pursuant to the inquiry of the said 
subcommittee, as appears in the aforementioned excerpts of the 
records annexed hereto, the said subcommittee therefore was de- 
prived of evidence pertinent to the subject matter which, within the 
scope of its authority, the said subcommittee was proceeding to in- 
vestigate, and his persistent and illegal refusal to answer questions 
as ordered, deprived the subcommittee of necessary and pertinent 
evidence and places the said Herman Liveright in contempt of the 
United States Senate. 


ANNEX I | 
TESTIMONY RELATING TO HERMAN LIVERIGHT 


United States Senate Subcommittee to Investigate the Administration of 
the Internal Security Act and Other Internal Security Laws of the Com- 
mittee on the Judiciary, 


Monday, March 19, 1956, Washington, D. C. 
The subcommittee met, pursuant to notice, at 2:10 p.m., in 
room P-38, United States Capitol, Senator James O. Eastland (chair- 
man of the subcommittee) presiding. | 
Present: Senator Eastland (Chairman). | 
Also present: Robert Morris, chief counsel; and Benjamin 
Mandel, research director. | 
* * * * | 
CHAIRMAN EASTLAND. Will you stand, sir? 
Do you solemnly swear the testimony you are about to give the 
Internal Security Subcommittee is the truth, the whole truth, and noth- 
ing but the truth, so help you God? 
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MR. LIVERIGHT. Yes, I do, Senator. 

CHAIRMAN EASTLAND. Sit down. 

MR. MORRIS. Mr. Liveright, give your full name and address 
to the reporter. 

MR. LIVERIGHT. My full name is Herman Liveright. My 
address is 2239 General Taylor Street, in New Orleans. 

MR. MORRIS. What is you occupation, sir? 

MR. LIVERIGHT. Iam the television program director of 
WDSU in New Orleans. 

MR. MORRIS. I see. 

You were served with a subpena by the Internal Security Sub- 
committee? 

MR. LIVERIGHT. Yes, sir. 

MR. MORRIS. Now, Mr. Liveright, where have you been 
living in the last month? 

MR. LIVERIGHT. In the last month? 

MR. MORRIS. In the last month. Is that the address that you 
gave? 

MR. LIVERIGHT. Yes, 2239 General Taylor Street. 

MR. MORRIS. How long have you been residing there? 

MR. LIVERIGHT. Since--it will be 2 years this June. 

MR. MORRIS. What children do you have, Mr. Liveright? 

MR, LIVERIGHT. I have 2 children, a daughter 13, and a 
son 11. . 

MR. MORRIS. Are they residing with you? 

MR. LIVERIGHT. They are. 

MR. MORRIS. You did not send them away from home re- 
cently, did you? 

MR. LIVERIGHT. Send them from home? 

MR, MORRIS. Yes, sir. 

MR. LIVERIGHT. No. 

MR, MORRIS. Now, Mr. Liveright, has your home been used 
as a meeting place for Communists recently? 
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MR. LIVERIGHT. May I consult counsel? 
MR. MORRIS. You may. 
(The witness consults with his attorney. ) 
MR. LIVERIGHT. No, of course not, sir. 
MR. MORRIS. Communists have not been meeting at your 


MR. LIVERIGHT. No, sir. 

MR. MORRIS. Are you a Communist, Mr. Liveright ? 

MR. LIVERIGHT. May I consult counsel first? | 

MR. MORRIS. Yes, by all means. 

(The witness consults with his attorney. ) 

MR. LIVERIGHT. May I at this point, please, enter an objec- 
tion to this question? I do not know to whom I submit this 

MR. MORRIS. Senator Eastland. 

MR. LIVERIGHT. Senator. 

MR. WITTENBERG, If you want one-- 

MR. MORRIS. Is this an extra one? 

MR. WITTENBERG. No. This is mine. And if you give mea 
chance, I will submit you one within a couple of days. 

CHAIRMAN EASTLAND. Objection overruled. 

MR. MORRIS. Will you answer the question? | 

MR. LIVERIGHT. I still decline, sir, on the basis of this ob- 


jection. 
CHAIRMAN EASTLAND. I order and direct you to answer the 
question under penalty of contempt of the United States si 
MR, LIVERIGHT. I still decline, sir. 
MR. MORRIS. Senator Eastland has directed you to answer the 
question. ! 
MR, LIVERIGHT. Sir, I decline on the basis of this objection. 
MR. MORRIS. Will you tell me the nature of your objection, 
Mr. Liveright? | 
MR, LIVERIGHT. Pardon me? | 
MR. MORRIS. Will you tell me the nature of the objection? 
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LIVERIGHT. May I consult counsel, please? 
MR, MORRIS. Yes. 
(The witness consults with his counsel. ) 
MORRIS. May I ask counsel, please? 
WITTENBERG. Do you want to read it into the record? 
MORRIS. Counsel, just tell me generally what it is. 
WITTENBERG. It is as contained in this statement. 

MR. MORRIS. Is it under your privilege under the fifth 
amendment? 

MR. WITTENBERG. He does not take the fifth amendment. 

MR. MORRIS. You do not? 

MR. LIVERIGHT. No, sir. 

MR. MORRIS. I will ask the question again. Are you now an 
active Communist? [Count 1] 

MR. LIVERIGHT. May I consult counsel, please? 

(The witness consults with his attorney. ) 

MR. LIVERIGHT. I stand on the objection as already submit- 
ted, sir. 

CHAIRMAN EASTLAND. I order and direct you to answer the 
question. I order and direct you under the penalty of contempt of the 
United States Senate. 

MR. LIVERIGHT. Sir, I will have to stand on my objection. 

MR. MORRIS. May I ask you another question? Have you been 
membership director of the Thomson-Hill branch of the Communist 
Party in 1943? [Count 2] 

MR. LIVERIGHT. May I consult with counsel? 

(The witness consults with his attorney. ) 

MR. LIVERIGHT. I decline to answer this on the basis of the 
objection as stated. ny 

CHAIRMAN EASTLAND. Is your wife a member of the Com- 
munist Party? 

MR, LIVERIGHT. I decline on the same grounds, Senator. 

CHAIRMAN EASTLAND. I order and direct you to answer both 
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questions under penalty of contempt of the United States Senate. 
MR, LIVERIGHT. Senator, I will have to stand on the objec- 
tions as submitted. 
MR. MORRIS. Senator, might we have an executive session 
here and excuse the witness for a minute? 
CHAIRMAN EASTLAND. Yes, sir. 
MR. MORRIS. WHI you be excused? 
MR. LIVERIGHT. Certainly. 
MR. MORRIS. Counsel, just stand outside, and we will be 
right with you. | 
(Whereupon, the subcommittee proceeded off the record and, 
at 2:15 p.m. recessed to reconvene in open session at 3:30 p.m. of the 
same day. ) | 


ANNEX If 
TESTIMONY RELATING TO HERMAN LIVERIGHT 


United States Senate, Subcommittee to Investigate the Administration of 
the Internal Security Act and Other Internal Security Laws of the Com- 
mittee on the Judiciary, 


Monday, March 19, 1956, peeraeras D. C. 
The subcommittee met, pursuant to recess, at 3:30 p.m., in 
room 457, Senate Office Building, Senator James O. Eastland (chair- 
man) presiding. | 
Present: Senator Eastland. | 
Also present: Robert Morris, chief counsel; and Benjamin 
Mandel, research director. | 
* * * * 
TESTIMONY OF HERMAN LIVERIGHT, NEW ORLEANS, LA. 
MR, MORRIS. Mr. Chairman, before commencing the inter- 
rogation of this particular witness this afternoon, I would like to re- 
state again for the record the purpose of the particular series of 
hearings being held by the Internal Security Subcommittee. I read now 
from the opening statement of the chairman: 
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‘We shall try to determine to what extent Soviet power 
operates through the Communist Party here and to what extent 
other organizations have been devised to effectuate its purposes. 
We shall study the structural revisions that the Communists 
have made in their network in order to avoid detection, and en- 
deavor to trace the movement of individual agents through 
these changing structures. 

"Under consideration during these hearings will be the 
activities of Soviet agents and agencies registered with the 
Department of Justice and such other agents or agencies not 
now registered whose activities may warrant legislative action. 

‘We shall endeavor to determine to what extent this 
Soviet activity here is calculated to contribute to Soviet expan- 
sion abroad and to what extent it is working to undermine the 
structure and the composition of our own Governement here, as 
the facts bearing on these issues are gathered ‘in the public 
record of this subcommittee which will enable it to make rec- 
ommendations or determinations as to whether the Internal 
Security Act of 1950 and other existing law should be repealed, 
amended or revised, or new laws enacted." 

This witness is being called here this afternoon, Senator, in the 
course of that particular set or series of hearings. 

Will you give your full name and address to the reporter, Mr. 
Liveright? 

MR. LIVERIGHT, Yes. My name is Herman Liveright, and 
I reside at 2239 General Taylor Street, in New Orleans. 

THE CHAIRMAN. You are represented by counsel? 

MR. LIVERIGHT. Iam represented by counsel. 

THE CHAIRMAN. Will counsel please identify himself for the 
record? 

MR. WITTENBERG. Philip Wittenberg, 70 West 40th Street, 
New York City. 

MR. MORRIS. Now, what is your present occupation, 
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Mr. Liveright? 

MR. LIVERIGHT. I am television program director of WDSU 
Television Station in New Orleans. | 

MR. MORRIS. And how long have you held that position? 

MR. LIVERIGHT. For approximately 3 years. 

MR. MORRIS, All right. 

Now will you give us a short sketch of the assignment that you 
now have? 

MR, LIVERIGHT. Yes. 

May I consult with counsel? 

MR. WITTENBERG. No. Go right ahead. 


MR. LIVERIGHT. Under the immediate supervision of the AM 
and TV program manager of the station, who in turn reports to the 
general manager and the president of the station, Iam in charge of the 


production details for such live studio programs as are me on our 

program schedule. I--pardon me, gentlemen. 
MR. WITTENBERG. Go right ahead. | 
MR. LIVERIGHT. I also on occasion sit in on meetings with, 

for the want of technical language, may I say, my peers and superiors 


at the station, to discuss various programing problems tn may come 
up from time to time. 
MR. MORRIS. All right. 
Now, what position did you hold, or what job did si hold before 
your present employment, sir? 
MR. LIVERIGHT. Before I held this job, I was a television 
director. ! 
MR. MORRIS. Where? 
MR, LIVERIGHT. At WDSU-TV. 
MR. MORRIS, That is the same position? 
MR. LIVERIGHT. That is the same position. 
MR, MORRIS. And what employment did you have before that? 
MR. LIVERIGHT. Sir, may I ask my counsel something about 


correcting a very technical and small detail? 
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MR, MORRIS, You may at any time consult your counsel. 

(The witness consults with his attorney. ) 

MR. LIVERIGHT. May I make a correction, please, just so 
that technical facts are correct? The job I have just described a 
moment ago I have followed for, I should say, a year and a half, and 
I am frankly not positive of the exact duration. Before that, I held 
the job which I just defined for you, that of television director at the 
same station. 

MR, MORRIS. All right. 

Now, the other question I asked was, what job did you have 
before the second job? 

MR. LIVERIGHT. Before that, I was a television director in 
New York City with the American Broadcasting Co. 

MR. MORRIS. What was the nature of that assignment? 

MR. LIVERIGHT. The nature of that assignment was that of a 
television director who supervised the production details of certain 
programs which were put on the air. 

MR. MORRIS. When did you have that particular assignment? 

MR, LIVERIGHT. Sir, may I ask if it makes any difference if 
I am just a little bit inaccurate in remembering? 

MR. MORRIS. No. Approximately when did you have that 
assignment? 

MR. LIVERIGHT. I believe I was a television director. I be- 
lieve the time of duration of that job was from about 19--some time in 
1950 to approximately the end of 1952. 

MR. MORRIS. All right. 

Now, what job did you have before that? 

MR. LIVERIGHT. Before that I was what is called in the tele- 
vision industry an associate director at the same station. 

MR. MORRIS. What station was that? 

MR. LIVERIGHT. Well, it was the American Broadcasting 
Co. in New York, and the local station at that time was WJZ-TV, which 
subsequently became WABC-TV. 
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MR. MORRIS, All right. What job did you have before that 


MR. LIVERIGHT. Before the assciate director's job? 

MR. MORRIS. Yes. | 

MR, LIVERIGHT. I believe that for a very short period when 
I first came to the American Broadcasting Co., I was given a period 
of orientation when I was what was called the program assistant. 

MR. MORRIS, When was that? ! 

MR, LIVERIGHT. That would have been--I have tp be delib- 
erate here, because I don't remember the dates. 

MR, MORRIS. That is all right, sir. Take your time. 

MR, LIVERIGHT. I believe that was--the job I have just re- 
ferred to was--some time in 1948, up and to the time I became direc- 
tor; in other words, between the period Iam now referring to, I was 
for a short time a program assistant, or viewed as such, and then I 


presently became an associate director. | 
MR, MORRIS. And what did you do prior to 1948, ! or immedi- 
ately prior? | 
MR. LIVERIGHT. Immediately prior to 19--I won't say prior 
to 1948, if you don't mind, sir, because I don't know precisely-- 
MR, MORRIS. Approximately, yes. 
MR, LIVERIGHT. May I consult counsel for just . minute? 
MR. MORRIS. By all means. | 
(The witness consults with his attorney. ) ! 
MR. LIVERIGHT. Immediately prior to that--and frankly, 
sir, I may be putting in facts which are not pertinent to your--but I 
am trying to get everything--I was unemployed for a very brief 
period, and prior to this unemployed period of maybe a few weeks at 
the most, I was employed as--I was employed by Joseph Gaer Associates, 
a publishing firm in New York. | 


MR. MORRIS. I see. ss arama ached 


time? 
MR. LIVERIGHT. Before I was employed by him? 
| 
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MR, MORRIS. Yes. 

MR. LIVERIGHT. May I conjecture, sir? 

MR, MORRIS. You may. 

MR, LIVERIGHT. I don't think I had ever met him before the 
discussions leading to my employment. I won't say the first day I 
got there. But I cannot be positive of that. It is conceivable, since 
he was in the publishing business and I knew a number of people in 
it-- 

MR. MORRIS. What were the circumstances leading up to your 
employment by Joseph Gaer? 

MR. LIVERIGHT. May I consult, sir? 

(The witness consults with his attorney. ) 

MR. LIVERIGHT. Sir, will you repeat your question, please? 

MR. MORRIS. I think the reporter can read it. 

(Question read. ) 

MR, LIVERIGHT. The circumstances leading up to my employ- 
ment were a brief period of unemployment, during which I was looking 
for a job. 

MR. MORRIS. And how did you get the job? 

MR, LIVERIGHT. To the best of my remembrance, sir--and 
may I interject here that, in this brief period, I visited a number of 
people and firms in the search of the type of employment I felt I could 
do, including, may I add, a number of publishing firms, because that 
is pertinent to this--I approached him, asked him for a job. 

MR. MORRIS. You had no preliminary introduction to him? 

MR. LIVERIGHT. Pardon me? 

MR, MORRIS. Did you have any preliminary introduction to 
Mr. Gaer? 

MR. LIVERIGHT. Iam not sure, sir. It is beyond my recol- 


lection. But my honest remembrance is, no. Someone may have 


said, "Why don't you go to see Joe Gaer," who was so-and-so. 
MR, MORRIS. There were no prearrangements made? 
MR, LIVERIGHT. None that I can remember; no. 
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May I ask counsel one question which may be pertinent here? 
I don't want to put it on if it isn't. ! 

(The witness consults with his attorney. ) 

MR, LIVERIGHT. One reason I felt somewhat justified in 
approaching Mr. Gaer was that, years previously to this episode in 
my life, Mr. Gaer's partner, at the time I visited Mr. Gaer, was one 
of two brothers named Boni, and I will confess rather abjectly the 
reason I asked counsel whether I should say this or not is that for 
some strange reason at this moment, stupid as it may sound, I don't 
remember whether it was Charles or Albert Boni, which on the record 
makes me look rather foolish, but I don't for this moment remember. 
One of the Boni brothers was at that time the partner of Mr. Gaer 
when I approached him. | 

Almost immediately after I was employed by Mr. Gaer, the 
Mr. Boni who was then working with him departed from the firm, and 
I don't think I saw him more than once or twice. But the fact Iam 
leading up to, for what it is worth, if anything, is that at least two and 
a half decades before the episode which I am discussing now, one of 
these two Boni brothers was a partner of my father, who was in the 
publishing business, and this was not the determining feature in my 
approaching Mr. Gaer, but certainly I thought maybe it would help. 

MR. MORRIS. All right. ! 

Where did you work before then? 

MR. LIVERIGHT. Before that--pardon me a minute. May I 
consult counsel? | 

MR. MORRIS. Yes. | 

(The witness consults with his attorney. ) | 

MR. LIVERIGHT. Sir, this was a political job, and therefore 
I would respectfully like to enter my objection to this question. 

| 

MR. MORRIS. What is your objection to the question? 

MR, LIVERIGHT. It is my objection as cacti to the chair- 
man of the committee in executive session. 

CHAIRMAN EASTLAND. State your objection for the record. 
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MR. WITTENBERG. Sir, may we furnish a copy to the re- 
porter so that he may follow it? 

CHAIRMAN EASTLAND. Yes. 

MR. LIVERIGHT. May I have your leave to read this, sir? 

CHAIRMAN EASTLAND. I will permit you to file it. Now, 
state your objection in answer to the question. 

(The document referred to appears as appendix I at p. 19.) 

MR, LIVERIGHT. I, Herman Liveright-- 

CHAIRMAN EASTLAND. Just state your objection. 

MR, LIVERIGHT. The reason I am hesitating, sir, is that I 
am trying to think of a way of condensing this, to get the pith of the 
objection. 

I respectfully object to the power and jurisdiction of this sub- 
committee to inquire into my political beliefs, into any other personal 
and private affairs, and into my associational activities. 

Iam a private citizen engaged in work in the field of communi- 
cation. 

The grounds of my objection are as follows: 

Any investigation into my political beliefs, any other personal 
and private affairs, and my associational activities, is an inquiry into 
personal and private affairs which is beyond the powers of this sub- 
committee. I rely not upon my own opinion but upon statements con- 
tained in the opinions of the Supreme Court of the United States. 

Among others, in United States against Rumely, 345 United 
States-- 

CHAIRMAN EASTLAND. That has all been put in the record. 
I am just asking you to state the specific objection. Counsel under- 
stands that, when I permitted him to put that in the record. 

MR. LIVERIGHT. I see. 

(The statement appears as appendix I at p. 19.) 

May I consult counsel, sir? 

CHAIRMAN EASTLAND. Yes, you may. 

(The witness consults with his attorney. ) 
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MR, LIVERIGHT. Sir, with your respectful--I mean, may I 
respectfully ask for permission to say this in prelude to attempting 
to answer your question, Senator, that-- ! 
CHAIRMAN EASTLAND. I have not asked you a ‘question. 
MR. LIVERIGHT, No. Ibeg your pardon, sir. You have 
directed me to-- 
MR. MORRIS. Senator Eastland simply asked you to state your 
objection. 
MR. LIVERIGHT. To state my objection; is that right? 
MR. MORRIS. It seems to me he has stated it. | Has he not, 
counsel ? | 
MR. WITTENBERG. He has in the form-- 
MR, MORRIS. Mr. Liveright, I thought your assignment prior 
to that time was with the White Plains Reporter-Dispatch. Was that 
80? 


MR. LIVERIGHT. May I-- 


(The witness consults with his attorney. ) 


MR. WITTENBERG. Will you put that in the form of a ques- 
| 


MR. MORRIS. I will put it that way. 
Wasn't your employment prior to your last employment that you 
testified about, your employment with the White Plains Reporter- 
Dispatch? | 
MR. LIVERIGHT. No, sir, it was not; no, sir. | 
MR. MORRIS. This other objection that you have raised was 
in connection with an intervening job? 
MR. WITTENBERG. You are making an assumption, sir. I 
am sorry. He has answered that he was not employed, and now you 
are making the assumption that he was employed but te there was 
an intervening job. 
MR. MORRIS. If there was no intervening job, he can say that. 
MR, WITTENBERG. He has said that he was ao employed by 
that paper. 
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MR. MORRIS. All right. Let me get back, then. 

Prior to that, you were employed by Paramount Pictures; is 
that right? Was that your employment prior to the White Plains Re- 
porter-Dispatch? 

MR, LIVERIGHT. I am sorry to have to interrupt so much and 
ask counsel. 

(The witness consults with his attorney. ) 

MR, WITTENBERG. He was never employed by the White 
Plains paper. That is what he is trying to say to you. 

MR. MORRIS. Iam sorry. Go ahead. 

Were you ever employed by the White Plains paper? 

MR, LIVERIGHT. No, sir; I was not. 

MR. MORRIS, Did you ever work for them in any capacity? 

MR. LIVERIGHT. May I answer this question in my own words, 
sir? 


MR, MORRIS. I do not like to prolong this, Mr. Liveright. 


But the committee has been informed that you worked with the White 
Plains Reporter-Dispatch from April 18, 1948. Now-- 

MR. LIVERIGHT. No, sir; may I state categorically that I did 
not? 

MR. MORRIS. I see. 

Did you have any assignment with that paper? 

MR, LIVERIGHT. No; no assignment with that paper. 

MR, MORRIS, All right. 

Prior to that, you worked for Paramount Pictures? 

MR, LIVERIGHT. May I consult? 

(The witness consults with his attorney. ) 

MR. LIVERIGHT. Yes, that is correct. 

MR. MORRIS. How long did you work for Paramount Pictures? 

MR. LIVERIGHT. Again with the reservation that I may be 
considerably off now, because it is a long span of years, I should say 
11 or 12 years. 

MR, MORRIS, That is roughly from 1934 to 1944? 
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MR. LIVERIGHT. No; no, sir. Frankly, Iam a little lost on 
dates now, too, but I think we are in a period of about 1940--working 
back from about 1947, are we not? 

MR. MORRIS, That is right; 1947. | 

MR. LIVERIGHT. So I guess it would be about--and I want to 
make it clear that I am not-- | 

MR. MORRIS. It is just an approximation. | 

MR, LIVERIGHT. Yes. I should say about 11 ne from 
1936 or 1937. 

MR. MORRIS. All right. 

What did you do before 1936? 

MR. LIVERIGHT. I did a number of odd things, including-- 
I should say the main job I had prior to this period that you are men- 
tioning was that of casting director for the Columbia Opera Company 
at a salary of $10 a week. 

MR. MORRIS. Where were you born, Mr. Liveright? 

MR. LIVERIGHT. In New York City. 

MR. MORRIS. In what year? 

MR. LIVERIGHT. 1912; January 11th. 

MR, MORRIS. Do you have a college degree? 

MR, LIVERIGHT. No, I do not. 

MR. MORRIS. What is the-- | 

MR, LIVERIGHT. I would like to also make, if I may, 2 
technical amendment to that answer, please. 

MR. MORRIS. Please do. | 

MR. LIVERIGHT. I attended, I believe in 1929, 1930, and 
1931--my dates may be wrong, sir--the Experimental College of the 
University of Wisconsin, which at that time was a 2-year course, 
and I obtained, not a degree for a 2-year course, but a diploma saying 
that I had satisfactorily completed that. | 

MR. MORRIS. And your first employment after you left Wis- 
consin was what? | 


MR, LIVERIGHT. I was not, except for summers, when I may 
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have had odd jobs, when I did have odd jobs--and I don't know how 
relevant this is, sir--I had no steady job for a period of another, well, 
at least a couple of years. 

May I consult counsel, please? 

(The witness consults with his attorney. ) 

MR, LIVERIGHT. I can fill in this brief gap if it is of any 
value, sir. 

MR, MORRIS. Do you think it is necessary at this time, 
Senator? 

CHAIRMAN EASTLAND. No. 

MR. MORRIS. Mr. Chairman, this committee has been in- 
formed that Mr. Liveright and his wife were active in the Communist 
Party of New York City, and that at the time and date they moved to 
the South, they were formally asked by their Communist Party superi- 
ors to keep away from formal associations with the Communist Party 
at that time in their activities. 

CHAIRMAN EASTLAND. That was in New Orleans? 

MR. MORRIS. In New Orleans. 

The purpose of subpenaing this witness and asking him the 
following questions is to determine to what extent Mr. Liveright's 
activities have been carried out in New Orleans in the framework of 
the Communist Party and to what extent they have been carried out 
in some other framework. 

The first question I will ask you, Mr. Liveright, is, Are you 
now a Communist? [Count 3] 

MR. LIVERIGHT. Sir, may I stand on the objection that I 
have already submitted, on the grounds that, as it states in the objec- 
tion, this is an inquiry into my political beliefs? 

CHAIRMAN EASTLAND. Now, you do not object on the grounds 
of the fifth amendment that your testimony may tend to incriminate you? 

MR, LIVERIGHT. No, sir; I do not. 

CHAIRMAN EASTLAND. You do not. 

I order and direct you, sir, to answer the question. It isa 
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question that is pertinent to this inquiry. 

MR, LIVERIGHT. Sir, I must still stand on the objection as 
submitted. | 

CHAIRMAN EASTLAND. Very well, Mr. Liverigt 

MR. MORRIS. Go ahead, Senator. 

CHAIRMAN EASTLAND. Have you ever been a cease of the 
Communist Party? [Count 4] 

MR. LIVERIGHT. I must object on the aforementioned 
grounds, sir. | 

CHAIRMAN EASTLAND. I order and direct you, Mr. Live- 
right, to answer the question. 

MR. LIVERIGHT. Lam sorry, sir. I must stand|on the ob- 
jection as submitted. | 

CHAIRMAN EASTLAND. The question, Mr. Liveright, is very 
pertinent. We are attempting to see what amendments are needed to 
the Internal Security Act. In addition, and as a part of that, we are 
tracing the.activities of the Communist Party in this United States. 

Our information is, sir, that you were sent South and placed 
there with your wife on a mission for the Communist Party, and were 
told by your superiors not to become involved with a Communist cell 
that was a professional group in the city of New Orleans, but the word 
was used by your superiors to stay clean. | 

Now, is that true? Were you sent on a mission ae the Com- 
munist Party into the South? [Count 5] 

MR, LIVERIGHT. Sir, may I consult counsel on this? 

CHAIRMAN EASTLAND. Yes, sir. 

(The witness consults with his attorney. ) 

MR. LIVERIGHT. Sir, I would like to stand on the objection 
that I have already submitted, but add, if I may, sir, that the infor- 
mation which you have, the purport of the information which you have 
asked me about, is completely erroneous. 

CHAIRMAN EASTLAND. Now, explain what you mean. 

MR, LIVERIGHT. May I consult, please? | 
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(The witness consults with his attorney. ) 

MR, LIVERIGHT. I will have to stand on the objection as 
stated, sir. 

CHAIRMAN EASTLAND. Now, you have not based that on the 
fifth amendment? 

MR. LIVERIGHT. No, sir. 

CHAIRMAN EASTLAND. I order and direct you to answer the 
question. 

MR, LIVERIGHT. Iam sorry, sir, but I will still have to 
stand on my objection. 

CHAIRMAN EASTLAND. You refuse to state whether you were 
sent into the South on a secret mission by the leaders of the Commu- 
nist Party in New York? 

MR. LIVERIGHT. I will stand on my objection, sir, as stated, 
but repeat what I have said before, that-- 

CHAIRMAN EASTLAND. Yes. Now, did you ever-- 

MR, LIVERIGHT (continuing). That this does not conform with 
the facts in any way. 

CHAIRMAN EASTLAND. Well, if it does not conform with the 
facts, why don't you come out and state what the facts are, sir? 

MR. LIVERIGHT. Sir, because I think my answer to the ques- 
tion which you have just asked me, sir--and I say this very respect- 
fully--is stated in this very objection. 

CHAIRMAN EASTLAND. Yes. 

Now, have you affiliated with a Communist cell in the city of 
New Orleans, composed of professional people? [Count 6] 

MR. LIVERIGHT. Sir, I still have to stand on this objection. 

CHAIRMAN EASTLAND. You decline to answer the question? 

MR. LIVERIGHT. On the basis of the aforementioned objec- 
tion; yes, sir. 

CHAIRMAN EASTLAND. I order and direct you to answer the 
question, sir. 

MR. LIVERIGHT. I must stand on the objection as submitted. 


35 
CHAIRMAN EASTLAND. Did you ever live at 333 | 
Street, New Orleans? 
MR. LIVERIGHT. May I consult counsel, please? 
(The witness consults with his attorney. ) | 
MR. LIVERIGHT. Yes, I did, sir. ! 
CHAIRMAN EASTLAND. You did live there? : 
MR. LIVERIGHT. Yes, sir. 
CHAIRMAN EASTLAND. Now, were there Gaui meet- 
ings in your home at 333 Ware Street, in New Orleans? [Count 7] 
MR, LIVERIGHT. May I consult counsel, please? 
CHAIRMAN EASTLAND. Yes. 
(The witness consults with his attorney. ) 
MR. LIVERIGHT,. I will have to stand on the objections as 
read, Your Honor. 
CHAIRMAN EASTLAND. I order and direct you to answer the 


question. 
MR. LIVERIGHT. Iam sorry, sir. I will have ta stand on the 
objection. 
CHAIRMAN EASTLAND. And it does not include the fifth 
amendment? 
MR. LIVERIGHT. No, sir. 
CHAIRMAN EASTLAND. Mr. Liveright--your first name is 
Herman; is that right? | 
MR, LIVERIGHT. Yes, sir. 
CHAIRMAN EASTLAND. State whether or not you were at one 
time membership director of the Thomson-Hill branch of the Commu- 
nist Party. [Count 8] ! 
MR, LIVERIGHT. I will have to stand on the objection as 
submitted, sir, in not answering that question. 
CHAIRMAN EASTLAND. And you do not stand on the Fifth 
Amendment? | 
MR. LIVERIGHT. No, sir. 
CHAIRMAN EASTLAND, You raise no objection on that ground? 
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MR. LIVERIGHT. I stand on this objection as submitted, sir. 

CHAIRMAN EASTLAND. Answer my question. You raise no 
objection on the grounds of the fifth amendment? 

MR. LIVERIGHT. No, sir. 

CHAIRMAN EASTLAND. I order and direct you to answer the 
question. 

MR. LIVERIGHT. I must still stand on the basis of the objec- 
tion as I have submitted it, sir. 

CHAIRMAN EASTLAND. Mr. Liveright, the Communist 
movement, with which we have information that you are affiliated, 
sir, in a conspiracy against your country. It is a conspiracy which 
seeks to overthrow your country. We have information, sir, and 
we desire to know how this conspiracy is financed, that you have given 
money to the Communist Party on various occasions. State whether 
that is true or untrue. [Count 9] 

MR. LIVERIGHT. Sir, I must decline to answer that on the 
same grounds. 

CHAIRMAN EASTLAND. Not on the grounds of the fifth 
amendment? 

MR. LIVERIGHT. No, sir. 

CHAIRMAN EASTLAND.. Mr. Liveright, I order and direct 
you to answer the question. 

MR, LIVERIGHT. Iam sorry, sir, that I can't, but I must 
stand on this objection. 

CHAIRMAN EASTLAND. It seems that if you had not partici- 
pated in this conspiracy and if you had not helped finance it, that you 
would be very glad to answer that question, Mr. Liveright. 

MR. LIVERIGHT. Again may I say this, sir? And this again 
I may not state in very technical language, but I say very respectfully, 
my rejoinder to this statement you have addressed to me, I think, is 
contained pretty much in the objection that I have submitted. 

CHAIRMAN EASTLAND. You have the opportunity now to help 
your country by just frankly answering the questions and telling us the 
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truth, to enable us to-- 
MR. LIVERIGHT. May I consult-- 
CHAIRMAN EASTLAND. Wait just a minute. 
MR. LIVERIGHT. Pardon me. I beg your pardon, sir. 
CHAIRMAN EASTLAND (continuing). To enable us to draft 
legislation to protect the welfare and the safety of our country. 
And it appears that you would be most anxious, Mr. Liveright, to do 
that. Most Americans would. 
Now, I will ask you this question. In 1952, did you and your 
wife rent a post-office box in White Plains, N. Y.? [Count 10] 
(The witness consults with his attorney. ) 
MR. LIVERIGHT. Sir, your injunction to me to consider the 
welfare of the country, I certainly accept as a potent and meaningful 
statement to me. I do not feel, and I say this most respectfully, that 
answering questions which probe my personal life as being of any 
help to society or my country or anybody else, and I say that with-- 
CHAIRMAN EASTLAND. The technical reason is that you do 
not want to give facts that would enable a properly constituted branch 
of the Government to take steps to protect the Government. 
MR, LIVERIGHT. Sir, I respectfully disagree with that. I 
mean, I cannot in good conscience-- | 
CHAIRMAN EASTLAND. Now, will you decline to answer the 
question that you, Mr. and Mrs. Herman Liveright, attempted to 
rent a post office box in White Plains, N. Y., in 1952? What is your 
answer, sir? | 
MR, LIVERIGHT. Sir, I would like to merely repeat what I 
have just said, that I must stand on the substance of his obj ection and 
the statement I just made, in not answering it. 
CHAIRMAN EASTLAND. Now, you do not refuse to answer 
that question on the grounds of the fifth amendment, that your testi- 
mony might tend to incriminate you? | 
MR. LIVERIGHT. Oh, no, sir. 
CHAIRMAN EASTLAND. I order and direct you to answer the 
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question. 

MR, LIVERIGHT. I still must stand-- 

CHAIRMAN EASTLAND, I want to explain that if you do not 
answer these questions, Iam going to request that you be cited for 
contempt of the United States Senate. 

MR. LIVERIGHT. Well, sir, may I say that only the deepest 
search of my conscience in trying to determine a position on these 
questions would make me say to you, as I have said in answer to many 
of these questions, that I stand on the objection. 

CHAIRMAN EASTLAND. Now, did you attempt to rent a post 
office box in White Plains, N. Y., under the name of the Westchester 
County Committee for Ethel and Julius Rosenberg? [Count 11] 

(The witness consults with his attorney. ) 

MR. LIVERIGHT. I stand on the same objection, sir, on the 
objection that I have previously submitted. 

CHAIRMAN EASTLAND, That is the objection in your 


written--the written objection that your attorney prepared as filed with 


the committee? 

MR. LIVERIGHT. Yes, sir. 

CHAIRMAN EASTLAND. I order and direct you to answer the 
question. 

MR. LIVERIGHT. Sorry, sir, but I will have to stand on the 
objection. 

CHAIRMAN EASTLAND. And you do not object to answering 
on the grounds that your testimony might tend to incriminate you? 

MR, LIVERIGHT. May I-- 

(The witness consults with his attorney. ) 

MR. LIVERIGHT. I do not, sir. 

May I consult counsel? ; 

(The witness consults with his attorney. ) 

MR. LIVERIGHT. I wanted to add something to my objec- 
tion, sir, but my counsel finds it irrelevant. 

CHAIRMAN EASTLAND. Now, I ask you this question. How 


39 
many children have you, Mr. Liveright? 
MR. LIVERIGHT. I have two children, sir. | 
CHAIRMAN EASTLAND, What are their ages? | 
MR. LIVERIGHT. Iam sorry. I didn't hear you. 
CHAIRMAN EASTLAND. What are their ages? | 
MR, LIVERIGHT. Thirteen and eleven. | 
CHAIRMAN EASTLAND, Thirteen and eleven? | 
MR. LIVERIGHT. Yes, sir. 
CHAIRMAN EASTLAND. Nov, is it not a fact that you sent 
those children away from home, from your home, in order to have a 
meeting in your home of a Communist cell, and you did not want your 
children to see the people in the city of New Orleans who belonged to 
this cell? [Count 12] | 
(The witness consults with his attorney. ) | 
MR. LIVERIGHT. Sir, I stand on the objection as previously 
submitted. 


CHAIRMAN EASTLAND. That is not on the fifth amendment? 
MR, LIVERIGHT. No, sir. 
CHAIRMAN EASTLAND. I order, instruct, and direct you to 
answer the question. | 


MR. LIVERIGHT. Iam sorry, sir, but I will have to stand on 
the objection as submitted. | 
CHAIRMAN EASTLAND. When did you join the iocameni ae 
Party, Mr. Liveright? [Count 13] | 
MR. LIVERIGHT. Pardon me, sir? | 
CHAIRMAN EASTLAND. When did you join the isbannaniet 
Party? 
(The witness consults with his attorney. ) 
MR. LIVERIGHT. I refuse to answer this question on the 
basis of my objection and on the basis that it assumes a truth. 
CHAIRMAN EASTLAND. I order and instruct and direct you 
to answer the question, sir. 
MR, LIVERIGHT. I refuse to answer on the basis of my 
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objection, sir. 

CHAIRMAN EASTLAND. Now, did word come to you from the 
Communist leadership in New York after you affiliated, to stay clean 
in New Orleans? [Count 14] 

MR. LIVERIGHT. I object to that question on the same 
grounds, sir. 

CHAIRMAN EASTLAND. What is the objection? 

MR. LIVERIGHT. I have to stand on the objection, sir, in not 
answering that question. 

CHAIRMAN ESTLAND. What objection, Mr. Liveright? The 
objection that is in the written memorandum ? 

MR. LIVERIGHT. Yes, sir. 

CHAIRMANIEASTLAND. Not the fifth amendment, now? 

MR. LIVERIGHT. No, sir. 

CHAIRMAN! EASTLAND. [order and instruct and direct you to 
answer the question. 

MR. LIVERIGHT. Iam sorry, sir, but I will have to stand on 
this written submitted objection. 

CHAIRMAN EASTLAND. Mr. Liveright, is your wife a member 
of the Communist Party? [Count 15] 

MR. LIVERIGHT. Sir, I object to that question on the basis of 
the submitted objection. I cannot answer that question. 

CHAIRMAN ESTLAND. _I order and instruct and direct you to 
answer the question. , 

MR. LIVERIGHT. Iam sorry, sir, but I will have to stand on 
that objection. 


(The witness consults with his attorney. ) 

CHAIRMAN EASTLAND. Is there anything else? 

MR. MORRIS. Not of this witness, Senator. 

CHAIRMAN EASTLAND. That will be all. 

MR. LIVERIGHT. Thank you, sir. 

CHAIRMAN EASTLAND. Mr. Wittenberg, in the event that we 
may have to have Mr. Liveright testify again, may we do so by calling 


41 
you instead of subpenaing him? 
‘MR. WITTENBERG. Yes, if you will give me enough: time and 
remember that he is down in New Orleans. 
MR. MORRIS. Oh, we understand that. You will supply him 
rather than have us subpena him again? | 
MR, WITTENBERG. Oh, surely. 
MR. MORRIS. Mr. Chairman, there is another thing that I 
would like to put in the record today--and that is because it bears on 
the present hearing that we have--and that is an editorial that appeared 
in the Daily Worker of March 13, 1956, by Alan Max, entitle, "U.S. 
Marxists and Soviet Self-Criticism." 
Mr. Chairman, it bears on the hearings that we have here be- 
cause it may possibly portend a variation or a change in the Commu- 
nist Party line that has directed the activities of many of the people 
who have appeared before this committee in this series of hearings. 
May it go into the record? 
CHAIRMAN EASTLAND. So ordered. 
(The article referred to is as follows:) 
* * * 
APPENDIX I | 
Statement by Herman Liveright | 
1. I, Herman Liveright, having been subpenaed before the 
Internal Security Subcommittee of the Committee on the Judiciary, by 
subpena dated the 13th day of March 1956, returnable on the 19th day 
of March 1956, hereby respectfully object to the power apd jurisdic- 
tion of this subcommittee to inquire into: 
(a) My political beliefs. 
(b) Any other personal and private affairs. 
(c) My associational activities. | 
2. Iam a private citizen engaged in work in the field of 


communication. 
3. The grounds of my objection are as follows: 
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personal and private affairs, and my associational activities, is an 
inquiry into personal and private affairs which is beyond the powers 
of this subcommittee. I rely not upon my own opinion but upon state- 
ments contained in the opinions of the Supreme Court of the United 
States. Among others, in United States v. Rumely (345 U.S. 41, 58), 
the Supreme Court of the United States said in a concurring opinion 
by Mr. Justice Douglas: 

"The power of investigation is also limited. Inquiry 
into personal and private affairs is preclud Me 
In McGrain v. Daugherty (273 U. S. 135), the Court said: 

"Neither house is invested with ‘general’ power to in- 
quire into private affairs and to compel disclosures. " 

And in Kilbourn v. Thompson (103 U. S. 168), the Court said: 

"Neither the Senate nor the House of Representatives 
"possesses the general power of making inquiry into the pri- 
vate affairs of the citizens'." 

In West Virginia State Board of Education v. Barnette (319 
U. S. 624), the Court, in an opinion by Mr. Justice Jackson said: 

"Hf there is any fixed star in our constitutional con- 
stellation it is that no official, high or petty, can prescribe 
what shall be orthodox in politics, nationalism, religion or 
other matters of opinion or force citizens to confess by word 
or act their faith therein." 

It follows therefore that this subcommittee is without power to 
examine into my political, associational, and private affairs. 

B. The right to refuse to answer to any official, or indeed to 
anyone, with regard to one's personal affairs is a valuable right in a 
democracy which ought not lightly be ceded, or indeed ought ever be 
impinged upon by any public official. The Congress of the United 
States is composed of elected officials who have no power to intrude 
into the private affairs of American citizens. They cannot by reso- 
jution increase their constitutional authority. As was said by the 
Supreme Court of the United States in Jones v. Securities and 
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Exchange Commission (298 U. S. 1): 
"The citizen when interrogated about his ppivate affairs 

has a right before answering to know why the inquiry is made; 


and if the purpose disclosed is not a legitimate one, he may 


not be compelled to answer." 
And again in McGrain v. Daugherty (273 U. S. 135): 
"That a witness rightfully may refuse to answer where 
the bounds of the power are exceeded." | 
It was said by Mr. Justice Frankfurter in United States v. 
United Mine Workers of America, (330 U.S. 258, 307): | 
"The historic phrase ‘government of laws and not of 
men’ epitomizes the distinguishing character of our political 
society." * * * | 


‘A government of laws and not of men’ was the rejec- 
tion in positive terms of rule by. fiat, whether by the fiat of 
governmental or private power. Every act of government 
may be challenged by an appeal to law, as finally pronounced 
by this Court." 

And again in Youngstown Sheet & Tube Co. v. sawyer, (343 
U. S. 579): | 
"The accretion of dangerous power does not come in a 
day. It does come, however slowly, from the generative force 
of unchecked disregard of the restrictions that fence in even the 
most disinterested assertions of authority." | 

Within the meaning of these decisions I regard it as one of the 
duties of a citizen of the United States to be vigilant against the accre- 
tion of dangerous power. I call to the attention of this subcommittee 
the opinion of Mr. Justice Douglas in Youngstown Sheet & Tube Co. v. 
Sawyer, (343 U. S. 579), that even the cold war and the emergencies 
said to have been created thereby "did not create power." 

C. Under the first amendment to the Constitution the power of 
investigation by Congress in matters involving freedom of speech and 
freedom of the press is limited. There can be no investigation except 
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for the purpose of legislation. As was said by Mr. Justice Van De- 
vanter in McGrain v. Daugherty (278 U. S, 135, 178): 

"The only legitimate object the Senate could have in 
ordering the investigation was to aid it in legislating." 

The Congress of the United States has no constitutional right 
to legislate with regard to prior restraint on utterance; no ex post 
facto law can be passed determining innocence or criminality, and 
therefore any investigations into my speech or communications is 
beyond the power of this committee. As was said by Mr. Justice 
Douglas in United States v. Rumeley, (345 U. S. 41, 58): 

"Through the harassment of hearings, investigations, 
reports, and subpenas, government will hold a club over speech 
and over the press. Congress could not do this by law. The 
power of investigation is also limited. Inquiry into personal 
and private affairs is precluded." 

D. Under our Constitution our Government is a government 
of limited powers, tripartite in form, consisting in the legislative, 
the judicial, and the executive. This separation is fundamental to the 
preservation of the rights of the people in order that no one department 
may, through its' power, rise to become a despotic arbiter. This 
subcommittee through this investigation into my political, associa- 
tional, and private affairs trespassed upon the judicial department 
and has caused a lack of balance of power which constitutes a threat 
to my liberty as an American citizen and is an unconstitutional usurpa- 
tion. This usurpation has reached the point where the Supreme Court 
of the United States in United States v. Rumely, (345 U. S. 41, 44), 
said: 

‘And so, we would have to be that "blind" court, 
against which Mr. Chief Justice Taft admonished in a famous 
passage, that does not see what all others can see and under- 
stand’ not to know that there is wide concern, both in and out 
of Congress, over some aspects of the exercise of the con- 
gressional power of investigation." 
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No place is that usurpation better seen than in the 
United States (334 U.S. 742, 779): | 
"In peace or in war it is essential that the Constitution 
be scrupulously obeyed, and particularly that the respective 
branches of the Government keep within the powers assigned 
to each by the Constitution." ! 
And again, in Myers v. United States, (272 U. S. 52, 116), by 
Mr. Justice Taft: | 
"If there is a principle in our Constitution, indeed in 
any free constitution more sacred than another, i it is that 
which separates the legislative, executive, and judicial 
powers." | 
In Quinn v. United States, (349 U. S., 155-161), the Supreme 
Court by Mr. Chief Justice Warren said: "But the power to investi- 
gate, broad as it may be, is also subject to recognized limi- 
tations. It cannot be used to inquire into private affairs un- 
related to a valid legislative purpose. Nor does it extend to 
an area in which Congress is forbidden to legislate. Similarly, 
the power to investigate must not be confused with any of the 
powers of law enforcement; those powers are assigned under 
our Constitution to the executive and the judiciary. eS 
And again by Mr. Justice Brandeis in Myers v. United States, 
(272 U. S. 52, 298, 71 L. Ed. 160): | 
"The doctrine of the separation of powers was adopted 
by the convention of 1787 not to promote efficiency but to pre- 
clude the exercise of arbitrary power. The purpose was not to 
fight friction but, by means of the inevitable friction incident to 
the distribution of the governmental powers among three depart- 
ments, to save the people from autocracy." 
And again in Kilbourn v. Thompson (103 U. S. 168): 
"It is believed to be one of the chief merits of the Ameri- 
can system of written constitutional law that all the powers 
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entrusted to governments, whether State or national, are di- 

vided into the three grand departments; the executive, the 

legislative, and the judicial. ** * It is also essential to the 
successful working of this system that the persons entrusted 
with power in any one of these branches shall not be permitted 
to encroach upon the powers confided to the others but that 
each shall by the law of its creation be limited to the exercise 
of the power appropriate to its own department and no other." 

Not only did the founders of our Republic separate the depart- 
ments of government, but they also limited the powers of each of 
those departments. It is a simple statement known to every American 
schoolchild that our Government consists of separate departments, that 
the powers of each of those departments is limited, ‘and that all rights 
not granted to the Government are reserved to the people. 

To be specific, Congress has the specific power to legislate 
granted to it by the Constitution. It has an implied power to investi- 
gate which, however, can be no broader than the power to legislate. 
In the absence of proposed legislation there can be no investigation 
for all powers not expressly granted or necessarily implied are re- 
served to the people. Neither of the tripartite departments of our 
Government can claim any residual power as a basis for acting. In 
order that there might be no doubt about the limitations of power and 
the wish not to grant residual power, the citizens of the several 
States insisted on the insertion in the Bill of Rights of amendment 9: 

"The enumeration in the Constitution, of certain rights, 
shall not be construed to deny or disparage others retained by 
the people." 

They reinforced amendment 9 by amendment 10: 

"The powers not delegated to the United States by the 

Constitution, nor prohibited by it to the States, are reserved 

to the States respectively, or to the people." 

This Congress and the committees appointed by it can enjoy 
only the powers expressly granted in the constitution or necessarily 
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implied therefrom. Senators or committeemen iiereat as officials 
of the Government do not have, and cannot arrogate to themselves, 
a power to intrude into the private affairs of the people of the United 
States, a power which the people reserve to themselves. The arroga- 
tion of power may be curtailed either by an appeal to the courts, or 
what is to be more hoped for, by the self-discipline of those entrusted 
with authority. The possibility of petty tyranny is ever present ina 
democracy unless the body of officialdom is wise and knows that 
self-limitation is essential to the success of our scheme of govern- 
ment. As Mr. Justice Frankfurter said in Youngstown Sheet & Tube 
Co, v. Sawyer (343 U. S. 579): | 
"A constitutional democracy like ours is perhaps the 
most difficult of man's social arrangements to manage suc- 
cessfully. Our scheme of society is more dependent than any 
other form of government on knowledge and wisdom and self- 
discipline for the achievement of its aims." __ 
But when such self-discipline is not apparent in the actions of 
any governing body, then it becomes the duty of the citizen to challenge 
that act by an appeal to law. It is that duty which I here feel obliged 
to maintain. See United States v. United Mine Workers of America 
(330 U. S. 258). ! 
This subcommittee by compelling me to leave my ordinary 
pursuits and to attend before it for the purpose of testifying with re- 
gard to my political beliefs, other personal and private affairs, and 
my associational activities, is acting as a judicial indicting and ac- 
cusatory power. It is intruding into the judicial sphere and is follow- 
ing a practice which closely parallels the practices which resulted in 
bills of attainder, being prohibited by our Constitution, 
Section 10. 
The present practices of this committee fall within the con- 
demnation and prohibition of that section. | 
The Supreme Court said in United States v. Lovett (328 U. S. 
308, 317): | 
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"Those who wrote our Constitution well knew the danger 
inherent in special legislative acts which take away the life, 
liberty, or property of particular named persons, because the 
legislature thinks them guilty of conduct which deserves pun- 
ishment. They intended to safeguard the people of this country 
from punishment without trial by duly constituted courts. * acid 

"And even the courts to which this important function 
was entrusted were commanded to stay their hands until and 
unless certain tested safeguards were observed. An accused 
in court must be tried by an impartial jury, has a right to be 
represented by counsel, he must be clearly informed of the 
charge against him, the law which he is charged with violating 
must have been passed before he committed the act charged, 
he must be confronted by the witnesses against him, he must 
not be compelled to incriminate himself. * * * 

"Our ancestors had ample reason to know that legisla- 
tive trials and punishments were too dangerous to liberty to 
exist in the nation of freemen they envisioned. And so they 
proscribed bills of attainder." 

But a bill of attainder need not be the specific bill of attainder 
referred to in the Constitution. It may be any legislative act taken in 
connection with known punishments which together constitute a depri- 
vation of civil rights. So to ask me whether I am or have been a mem- 
ber of the Communist Party may have dire consequences. I might wish - 


to defend myself by taking recourse to the protection of the provisions 


contained in the bill of rights or challenge the pertinency of the ques- 
tion to the investigation. Should I invoke the protection of the bill of 
rights and the Constitution I thereby place my livelihood and my posi- 
tion in society in a position of jeopardy. Many of our States, munici- 
palities, educational institutions, the Federal Government itself, and 
even private employers, have adopted rules of exclusion from employ- 
ment for persons taking recourse in the bill of rights or the Constitu- 
tion. 


49 
The Supreme Court of the United States took cognizance of this 
condition in 1950, a time when it had not yet reached the full flavor of 
today. For in 1950, Mr. Justice Black concurring in, Joint Anti- 
Fascist Refugee Com. v. McGrath (341 U. S. 123, 144, 145), said: 
"In this day when prejudice, hate, and fear are con- 
stantly invoked to justify irresponsible smears and persecu- 
tion of persons even faintly suspected of entertaining unpopular 
views, it may be futile to suggest that the cause of internal 
security would be fostered, not hurt, by faithful adherence to 
our constitutional guarantees of individual liberty, Neverthe- 
less, since prejudice manifests itself in much the same way 


in every age and country and since what has happened before 
can happen again, it surely should not be amiss to call attention 
to what has occurred when dominant governmental groups have 
been left free to give uncontrolled rein to their prejudices 
against unorthodox minorities. *** Memories of such 
events were fresh in the minds of the founders when they for- 
bade the use of the bill of attainder." | 
And he said further: 

"Moreover, officially prepared and proclaimed govern- 
mental blacklists possess almost every quality of bills of at- 
tainder, the use of which was from the beginning forbidden to 
both National and State governments. United States Constitution, 
article I, sections 9, 10." | 
As was said in United States v. Lovett (328 U. s. 303, 324), 

cited by Mr. Justice Black in the preceding opinion: 

"Figuratively speaking, all discomforting; actions may 
be deemed punishment because it deprives of what otherwise 
would be enjoyed. * * * ! 

"The deprivation of any rights, civil or political, pre- 
viously enjoyed, may be punishment, the circumstances attend- 
ing and the causes of the deprivation determining this fact." 
Upon all the grounds aforesaid I object not only to the 
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jurisdiction of this committee, but also to the questions propounded 
by it. This objection is made upon the advice of counsel. 


Tr.1 EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES 
Vv. Criminal No. 1212-56 
HERMAN LIVERIGHT 


* * * * 


MR. HITZ. *** Your Honor, on January 28, 1957, the de- 
fendant here caused two subpoenas duces tecum to be issued in this 
case, one against Emery Frazier, the Clerk of the United States 
Senate, and the other against Robert Morris, the Chief Counsel of the 
Internal Security Subcommittee of the Judiciary Committee of the 
Senate. 

* * * * 

Tr.3 MR. HITZ. We move to quash each of the subpoenas, on the 
theory of the Bowman Dairy case, and related cases, because these 
subpoenas call for material that is not evidentiary and therefore not 
admissible. 

Each subpoena, Your Honor will see, has attached to it an 
appendix; and there is the statement of what is called for. 

Tr.4 I don't need to read it to Your Honor, I am sure but I would 
like to characterize it as being strictly a fishing expedition. It doesn't 
call for any documents by precise description. It is evident and ob- 
vious, not only from the asking in the subpoena, that is, this appendix, 
but from the very nature of things, that the defendant has no knowledge 
and could have no knowledge of what it is that he might turn up in the 
hands of the committee as a result of this subpoena. That, indeed, I 
think is the reason why he had it issued. 

THE COURT. (Having read) All right, sir. 
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MR, HITZ. Your Honor will see, from having read it-- 
THE COURT. Are they both the same? 
MR. HITZ. They are the same--that, first of all, material 
is called for, as I have already indicated, whose existence and des- 
cription is not known to the defendant. That means that it is a fishing 
expedition. | 
Second, it is apparent that it could reach, if it were enforced, 
it could reach confidential as well as other types of material in the 
hands of the committee. ! 
The material and documents in the hands of the committee 
could be confidential for any one of several reasons. It could be, for 
one, because it is the material in the possession of an arm of the 
Tr5 legislature, that is, one of its committees. There is a rule of secrecy 
that relates to documents in the hands of committees of the Congress. 
In addition, it does include matter which would be the informa- 
tion supplied by confidential informants. 
And, third, it is broad enough to reach the work papers of 
members of the staff, and indeed members of the committee them- 
selves. | 
* * * * | 
Tr. 29. MR. RAND. May it please the Court, I shall not take too much 
of the time of the Court. The purpose, if I may suggest it, Your 
Honor, I should like to address myself first to paragraphs one through 
three of the subpoena, and then following that to paragraph four--and 
Iam talking of the Appendix A attached to the subpoena--because there 
are two separate purposes which we have in mind in connection with 
these two sets of materials or documents. | 
Now as to paragraphs one through three, the materials which 
we have requested by subpoena, we intend to use, as Mr. Hitz has 
argued, in order to show, and we believe we can show, that the pur- 
pose engaged in by the subcommittee on Internal Security, in connec- 
tion with the investigation of the defendant here, was not truly a 
legislative purpose, but rather one intended to punish = contempt 
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the defendant here, intended to expose him, intended to humiliate him, 
and intended to embarrass him. 

In substance that is the purpose for which we have sought 
these documents, so far as the documents apply to the question of 
legislative purpose. And as Mr. Hitz further has argued, and prop- 
erly so, we also would like these materials because we believe we 
can show from them that the inquiries addressed to the defendant 
here were not pertinent to the legislative purpose engaged in by this 

Tr.30committee at this time, even assuming that purpose to be a valid one 
and one within the authorities granted to it by the Senate, and one 
within the authority granted to it under the Constitution. 

a * * * 

. 38 Let me, if I may now, Your Honor, address myself to point 4 
of the subpoena. Now point 4 of the subpoena is not intended to afford 
material for the defense with respect to legislative purpose or perti- 
nence, solely, and not even predominantly. 

Tr. 39 We are entitled here, we believe, to test the authority of 
Senator Eastland, sitting as a sole, one-man subcommittee in this 
proceeding, the authority of him to sit as a subcommittee. 

We are entitled to test the regularity of the proceedings in 
which this subcommittee engaged in connection with the inquiry of 
Mr. Liveright here, the inquiries addressed to Mr. Liveright. 

We are entitled, for example, to test the questions as to 
whether the reports required to be made to the Senate were made in 
accordance with the rules and statutes controlling such procedures. 

And in all those connections the best evidence, and indeed the 
sole reliable and competent evidence, are the minutes of the pro- 
ceedings engaged in by this committee, from the time it started this 
investigation, this general investigation, which is entitled "Scope of 
Soviet Activity in the United States," until Mr. Liveright was called. 

* * * * 

62 THE COURT. Under the facts, Mr. Rand, and the law as I 
construe it, and giving consideration to your respective subpoenas 
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duces tecum in the Liveright case-- *** Iam going to 
motion to quash the subpoenas duces tecum as written. | 

* * * * | 

MR. RAND. And in view of Your Honor's ruling, Las Tat 
this time move that the Internal Security Subcommittee of the United 
States Senate and the United States Senate be requested by this Court 
to permit defendant, through his counsel, to inspect the records 
which were referred to in the subpoenas? 

THE COURT. I will deny the request at this time. | 


* * * * 


Tr. 63 MR. RAND. And in view of the denial of both of our requests, 
and in view of the granting of the motion to quash the subpoenas, I 
should like to move at this time that the case against the defendant 
here, Herman Liveright, be dismissed, on grounds he has been de- 
prived of an opportunity to make a full and fair defense, under the 
Sixth Amendment. 

THE COURT. I will deny it. 


* * * * 


Tr. 108 THE COURT. We are reaching the point, gentlemen, where 
you are going to make your respective opening statements, and you 


| 
have brought to me a question whether pertinency was a question for 
the jury or for the Court. You have referred me to the Orman case. 


I would like to consider that a little further. 
* * * * 


Tr. 113 THE COURT. I read, gentlemen, with interest the Orman 
decision. And I have re-read the Keeney decision. I traced the 
Keeney decision through the Weinstock decision, 97 Appeals 365, 369. 
And I come to this conclusion, that in this jurisdiction our Circuit 
Court of Appeals still holds that it is a question of law, and Iam con- 
strained to adhere to it. 

MR. RAND. Your Honor, are the questions with respect to 
the authority of the committee and the regularity of the proceedings 
questions likewise, in Your Honor's opinion, of law and not at all of 

| 
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Tr. 114 
fact, and may I address the jury with respect to those? 


* * * * 


Tr. 121 MR. RAND. In the Christoffel opinion the Supreme Court says 
a tribunal that is not competent is no tribunal, and it is unthinkable 
that such a body can be the instrument of criminal conviction. 

I think the defendant has a right to have questions of fact, 
where the probative value of evidence may be in issue, determined 


by a jury. 

THE COURT. All right, sir. Iam going to deny it at this 
time. You may renew it later on, if you wish. 

* * * 

. 145 ROBERT MORRIS, 
called as a witness by counsel for the United States and being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. HITZ: 

Q. Give'your full name, please, sir. A. Robert Morris. 

Q. And your occupation? A. A lawyer. 

Q. What is your occupation at this time with respect to the 
Senate of the United States? A. Iam the Chief Counsel of the United 
States Senate Internal Security Subcommittee. 

Q. How long have you been? A. Since February 1, 1956. 

Q. Were you present at the time that Mr. Herman Liveright 
appeared before the subcommittee on March 19, 1956? A. I was. 

Q. Where did it take place? A. The Senate Office Building, 
Washington, D. C. 

Q. Was that an open or a closed session, sir? A. Botha 
closed and an open session. 

Q. Which came first? A. The closed session came first. 

Q. What time of day was that? A. I estimate early afternoon. 

Tr.146 Q. And how much later was the open session? A. Shortly 

thereafter. 

Q. At the same place? A. At approximately three o'clock. 
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Q. Was it at the same place? A. No; it was an open hearing 
room, as opposed to an executive session room. | 
Q. But also in Washington, D. C? A. In Washington, D. C. 
Q. Would you please turn to Report No. 1766 of the 84th Con- 
gress, and page 4 thereof-- A. Report 1766, you say? | 
Q. Report 1766. ! 
THE COURT. Let me ask you, gentlemen, is there a spare of 
this I can have? | 
MR, HITZ. There is the evidence copy, No. 7, Your Honor. 
THE COURT. It will be a little easier for me to follow. 
MR. HITZ. Yes, sir. | 
THE COURT. There is no objection? 
MR. RAND. No, none at all. 
BY MR. HITZ: 
Q. And have you page 4? A. What is 1766? 
Tr.147 | Q. 1766 is the Report of the Judiciary Committee citing 
Mr. Liveright to the Senate. A. Yes, sir. That is the proceeding 
against Herman Liveright for contempt of the Senate? | 
Q. That is right. A. Isee. I have no number on this ver- 


sion I have. 
Q. And page 4 thereof, which is "Annex 1." 
Does page 4, 5 and part of 6 print the testimony and the pro- 
. ceedings at which Mr. Liveright appeared at approximately 2:10 p.m. 
on March 19, 1956? A. It does. 


* * * * | 


Tr. 149 Q. Mr. Morris, were you present at the executive session 
at 2:10 when Mr. Liveright testified? A. I was. | 
Q. Have you read Annexi1? A. I have. | 
Q. According to your recollection of what took place, is 
Annex 1 substantially correct as it is printed? A. It is substantially 
correct as it is printed. 


* * * * 


Q. Mr. Morris, who of the Senate subcommittee was present 
| 


56 
at the time of the testimony at 2:10? A. The chairman was present, 
I was present, and Benjamin Mandel, our research director, was 
present. 
Q. Was the chairman Senator Eastland? A. He was. 

Tr. 150 Q. Would you be good enough to read what took place, Mr. 
Morris, beginning on page 4, below the asterisks. 

* * * * 

Tr.191 Q. Mr. Morris, did the subcommittee take any action with 
respect to the appearances that you have read about this afternoon? 
A. Yes. 

Q. Were you present when that action was taken by the sub- 
committee? A. May I refresh my recollection? 
* * * * 

Tr.192 THE WITNESS. Yes, sir; I was present. There followed a 
resolution of the Internal Security Subcommittee, dated March 22d, 
1956, reporting to the-- 

MR, RAND, Your Honor, let me object at this point. I have 

ae 198 objection to Mr. Morris, the witness, stating that a resolution 

followed. 

THE COURT. And it will speak for itself? 

MR. RAND. Yes, that is right, Your Honor. 

THE COURT. Very well. 

THE WITNESS. What is the question to the witness? 

THE COURT. I think you have answered--you were present 
and there was such a resolution passed. And the follow-up to that 
was that it would speak for itself. 


‘MR, HITZ. No further questions, Your Honor. 


* * * * 


CROSS EXAMINATION 
BY MR. RAND: 
Q. Mr. Morris, I refer you to Report No. 1766, a copy of 
' which you have before you and which, as I understand it, is Govern- 
ment Exhibit 7 in the record. I refer you to Annex I, which appears 
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at pages 4 through 6 of that report. | 
You will recall that as you were reading the testimony of 
Mr. Liveright and the questions put to him by Senator Eastland and 
by yourself, that at one point, and I refer you to page 5, Mr. Live- 
right replied: | 
"May I at this point, please, enter an obj ettion to this 
question? I do not know to whom I submit this." | 
Whereupon you responded, "Senator Eastland," | 
Whereupon Mr. Liveright said, "Senator." 
Now without telling me the substance of the objection, Mr. 
Morris, do you recall in what form that objection was? Was it writ- 
ten? A. Mr. Wittenberg and Mr. Liveright had with them a written 
statement. | 
Q. And about how long was that statement, sir? | 


MR, HITZ. Don't answer, please. 


I object. It is irrelevant to this issue. 
* * * 
(At the bench:) | 
MR. RAND. In order--and again this is within my under- 
standing--in order to find this witness guilty of a willful refusal, the 
jury must find, as I read the cases, that he was asked a question. 
And this I am saying within the confines of the jury questions as de- 
termined by Your Honor--that the witness was asked a question; that 


if he objected, his objections were considered by the subcommittee, 


were given fair consideration by the subcommittee; and that he was 


there--after, after fair consideration by the subcommittee, directed 
to respond to the question. | 
Iam inquiring now into the question of whether fair considera- 
tion was given to his objections. And I think that is a jury matter. 
* * * * 
Tr.197 THE COURT. I think that is a question for the Court, sir, 


And I will hear you on that, of course. 
* * * 
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MR, RAND. While we are here present, we can settle an- 
other matter. I'was going to inquire here as to whether the commit- 
tee at this time advised Mr. Liveright of the nature of the subject 
matter under inquiry. Is that also a question for the Court? It would 
be, I suppose, if we follow the prior ruling. 
* * * * 

Tr. 200 MR, HITZ. Our view is that this is irrelevant to either a 
jury or a court question, because the power this committee had and 
the business it was investigating was the entire breadth of its powers 
under Resolution 366. And at no time has this since been narrowed 
down to any particular subject, such as a topic, or a particular 
geographic location, or a particular and narrower activity. There is 
no such thing as a matter under inquiry, anything more narrow than 
the full powers of the committee. 


* * * * 


Tr. 212 THECOURT. A mere reading of the statement, which was 


prepared and deliberately presented--because it is a document show- 
ing some real time spent upon it by doubtless able counsel, Mr. Wit- 
tenberg--shows that this matter was fully gone into primarily for one 
purpose, namely, the first amendment. It doesn't require a detailed 
reading of this for that issue to be clearly made, because the first 


h is: 
Tr. sige Be 5a78 1s 
™(a) My political beliefs"-- 


in connection with a matter of this sort. 

As I understand the consideration in connection with the objec- 
tion, all it is is this, that a witness is asked a question; an objection 
is interposed; the witness is entitled to have that objection overruled, 
and then directed to answer the question. Otherwise he can't be held. 

The purpose is to make sure that the witness knows that the 
question is in fact intended as a question still to be answered, and not 
leave him dangling. 

MR. HITZ. And that it is not abandoned. 

THE COURT. Yes. 
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MR, RAND. But beyond that, Your Honor, unless there is 
some consideration of the objection, however couched, and an under- 
standing by the committee of that objection, then there can be no con- 
tempt by the witness, because a committee may not whimsically and 
as a matter of caprice direct a question to be answered ° which ob- 
jection has been raised. i 

THE COURT. Iam assuming you are saying to me that in the 
absence of a reading of this full, lengthy statement by counsel, which 
constitutes a brief, and deliberation thereupon, that the committee 
was not in a position to overrule the objection and require an answer. 

MR. RAND. That is not all I say. 

THE COURT. Do you say that? 

MR. RAND. Partly, and partly not. 

THE COURT. What part do you say? 

MR. RAND. I say that. 

THE COURT. That I think is utterly unreasonable, because 
there could be unlimited verbiage presented in deluges, pa the com- 
mittee could never function. 

MR, RAND. But I say the committee must a oe the 
nature of the objection. | 

THE COURT. But that is clear from the first paragraph. 

MR. RAND. But I am not being permitted to inquire, and if 
Your Honor will read the executive session testimony, Your Honor 
will find no statement either by the chairman or Mr. Morris or by 
the witness, as I recall, in the executive session testimony as to the 
nature of the objection which is couched in this long written statement. 
That is what I am inquiring into. | 

THE COURT. The statement was presented to him. He did 

# object and the objection was overruled. I think I wa let it rest 
there, sir. 

What is your second point? 

oMR. RAND. In other words, I understand Iam not permitted 
to inquire of this witness, before the jury at least, as to what 
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consideration was given to the objection. 
* * * * 


tr 215 MR. RAND. I take exception to that, Your Honor. 
And I further ask Your Honor whether I may inquire here into 
whether the subject matter of the inquiry was communicated to this 


witness during the executive session. 

THE COURT. I think you are entitled to that. 

MR. RAND. Thank you, Your Honor. 

MR. HITZ. I wonder if I could be heard on that. 

THE COURT. Yes, you may be heard. 

tr 216 MR. HITZ. Our position is that there is no single subject and 
scope. 

THE COURT. Let me give you a premise, Mr. Hitz, to tell 
you what I am saying. 

MR. HITZ. Yes. 

THE COURT. As I read the exhibit, which was received 
without objection except to the extent of what was said at the time of 
its receipt, it shows on page 2 that this man was summoned, and it 
shows the subpoena was signed by the Chairman of the Committee on 
the Judiciary and Internal Security Subcommittee--and that is all. 
Now am I to assume therefrom that he knew what they were dealing 
with? There is nothing that shows that even the resolution was made 
known to him. 

MR. HITZ. I think that put him on notice to inquire, if he 
needed to have guidance as to the legal authority of the committee; that 
it put him on notice to obtain the authority of that committee, to go 
to the resolution, if need be. 

THE COURT. How would he know what resolution to go to? 

MR. HITZ. And apparently he did, because it is clear that 
he did know what the scope of the committee was--or he thought he 
knew it. 

THE COURT. Where is it clear, sir? 

tr 217 MR. HITZ. In the very written statement that has been made 
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so much of here, it is worded at the outset that he feels that an in- 
quiry into any political beliefs, personal and private affairs, and 
associational activities would go beyond the power and jurisdiction 
of the subcommittee--assuming, of course, that he had some idea, 
correct or incorrect, as to what the scope of the committee was. 

So that we have positive proof that he did not needjany guid- 
ance and he didn't ask for any guidance as to what question was under 
inquiry or as to what the scope of the committee was. He felt he 
knew it, and he was making in advance his objection to the application 
of the scope of the committee's jurisdiction to his affairs, 

So I say that in addition to the fact that we need not prove it, 
it is proved by the witness' own statement in the record. | 

The final paragraph makes reference to the jurisdiction of 
the committee, stating that he is outside of that jurisdiction. 

THE COURT. Does this at any place show what it is he is 
outside of? 


MR. HITZ. It doesn't by reference to the resolution. But he 
assumes throughout that he knows what it is and interprets himself as 
beyond its limits. 


| 
THE COURT. Idon't think I can supply that. 
tr 218 An internal security subcommittee of the Committee on the 
Judiciary may embrace all sorts of fields. It might well embrace the 
field of Fascism as well as Communism, and something else, too. 
MR. HITZ. I don't think we would last very long if we tried 
to prosecute a case that didn't involve internal security under that. 
And certainly there was objectively no question. This is an objective 
proposition, that the witness and his lawyer are entitled to have guid- 
ance upon their objection to pertinency. But they didn't need guidance. 
They came in ready to guide themselves. In fact, they wanted to 
guide the committee and tell the committee what the scope of their 
jurisdiction was. | 
It has never been held that a witness has to be advised, with- 
out a request that he be advised. And the Jones case doesn't hold 
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that, in the Supreme Court. 
*x : * * * 

tr 220 MR, RAND. Your Honor, I don't agree with Judge Rizley's 
opinion. But nevertheless I don't understand that as holding for the 
proposition Mr. Hitz has advanced, because here apparently there 
must have been evidence that Miss Knowles knew of the subject matter 
of the inquiry. And there is no evidence Mr. Liveright knew of the 
subject matter of the inquiry, at least during the executive session. 

MR. HITZ. What business did he have filing a written brief 
of this length, if he didn't know what the jurisdiction was, beyond 
which he was ruling himself out? It would be an assault upon the 
dignity of that body to write a brief like that, and then to come in and 
say he didn't know what it was that the jurisdiction of the committee 
was authorized to be. 

MR. RAND. Maybe, Your Honor, it was just because he didn't 
know what the authority of this subcommittee was, because it was so 
general, because he assumed it was an unbridled investigation into 
his private affairs, that he immediately objected. 

I think the cases make plain it is the duty of a congressional 
committee investigating into what clearly are otherwise private affairs 


to communicate to the witness the matter under investigation. 
* ! * * * 


tr 224 MR, HITZ. Well, as I understand the asking of Mr. Rand, it 
is that the Court is being asked to rule that in the absence of any re- 
quest by the witness as to the scope and the purpose of the committee, 


that the committee must volunteer to him a statement of the committee 
purposes, either expressly in the immediate hearing, or the general 
authority of the committee; and that if they don't volunteer it, and even 
though he makes his objection based upon the proposition that he is 
without the scope, whatever the scope is, expressing an understanding 
of it, that the witness cannot be held for contempt. 

I understand that is the proposition. I think that would unneces- 
sarily burden the committee, to do something which the witness himself 
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expresses no view at the time that it should be done. He doesn't ask 
for it. His attitude isn t one indicating that he needs guidance. In 
fact, it is the opposite. It is a very determined proposition. 


* * * * | 


tr 226 MR. HITZ. So that Mr. Rand can inquire if any certain state- 
ment was made for the executive session? 


THE COURT. Don't let us say that, sir. I would like to know 
| 
if, when this executive session opened, this man was advised that 
"We are now functioning under" whatever the resolution is, or under 


some segment thereof, as distinguished from being brought in, as is 
reflected from this opening, and nothing said except questions pro- 
pounded. ! 
And I am not fair to you when I say "nothing, " because it does 
show that this man was subpoenaed to appear before this committee, 
which was the Internal Security Subcommittee of the Committee on 
the Judiciary--plus the other words of this document which has been 
received. | 
MR. HITZ. Yes, sir. I understand the ruling. 


* * * * 


CROSS EXAMINATION 
(RESUMED) 


BY MR, RAND: 
Q. Mr. Morris, I refer you once more to Report No. 1766, 
of the 84th Congress, 2d session, which is Government Exhibit 7 in 
the record, and ask you to turn to pages 4 through 6 of that report, 
which you read yesterday. | 
I particularly direct your attention to page 4, Mr. Morris, 
and ask you whether the testimony which is reprinted on page 4, the 
testimony of Mr. Liveright, and the questions put to him by Senator 
Eastland and by yourself, and the similar testimony on pages 5 and 
6, are the only proceedings which were conducted before the subcom- 
mittee in executive session on the afternoon of March 19, 1956, in 
tr 228 so far as Mr. Liveright was present. A. Well,|I cannot state 
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that that is all that took place there. It is my recollection of what 
took place. 

Q. So far as you can recall. A. I cannot state, I haven't 
examined the original transcript exactly, and compared it with this 
particular thing, to say whether or not this represents all of it. 

Q. But to the best of your recollection it does? A. It does. 

Q. Mr. Morris, prior to the question put to Mr. Liveright, 
which is reprinted toward the bottom of page 5, and which reads, 

"] will ask the question again. Are you now an active Communist?", 
was Mr. Liveright, during the executive session, or before the 
executive session, advised by you or to your knowledge by anyone 
else on the subcommittee as to the nature of the inquiry which the 
subcommittee was conducting? A. No. 

* * * 

tr 231 REDIRECT EXAMINATION 

BY MR. HITZ: 

Q. Mr. Morris, you stated that on March 22 the subcommit- 
tee had a meeting at which there were present one or more senators, 
and that the matter of the refusal of Mr. Liveright to answer was 
taken up by a resolution of citation to the full committee. Is that 
your testimony? A. That is my testimony. 

* * * * 

tr 232 Q. Mr. Morris, was any action taken at that time, March 22, 
upon that resolution? A. Yes. 

Q. What action was taken on it? A. A motion was made and 
passed at that meeting, that the resolution by the Internal Security 
Subcommittee of the Committee on the Judiciary, investigating the 
administration, the operation and enforcement of the Internal Security 
233 Act of 1950, that the Senate contempt citation of Herman 


Liveright be reported to the full Senate Judiciary Committee. 
* * x * 


Q. What action was taken upon it, sir? A. Well, the reso- 
lution was passed. I cannot recall whether or not there were sufficient 
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senators there at that time to constitute a majority, in which event 
what generally happens is-- 

tr 234 MR. RAND. Your Honor, I-- 
THE COURT. You can't speculate as to what happened. 
BY MR. HITZ: 
Q. Mr. Morris, you stated in your testimony a moment ago 
that the resolution was adopted on some day in April. A. That is 
right. | 
Q. Tell us again what day in April it was adopted. A. April 
13th, of the same year. | 
Q. How was that action taken? How was that action adopting 
it taken? A. The resolution, filed by eight senators, was filed with 
the subcommittee. 
Q. You say it was filed by eight senators? A. Signed by 
eight senators. | 
Q. Signed by eight senators. A. There were nine senators 
on the subcommittee. | 
Q. Yes, sir. A. That is what ultimately happened. 
Q. Isee. 
Mr. Rand asked you if at any time during the executive ses- 
sion of March 19, 1956 Mr. Liveright was advised of either the 
authority of the committee or of the question under investigation. To 
that you answered that he was not advised. Is that right, sir? 


tr 235 A. Well, I-- | 
Q. Iam asking you, not what the fact is, but Iam asking you 
if that is not what you testified to here. A. I do not think so. 
* * * * 
tr 239 Q. Mr. Morris, will you please refer to the report of cita- 
tion, page 6, at the bottom of the page, the fine print, and at the top 
of page 7, likewise in fine print. Will you just refer to it and look 
at it. 
Mr. Morris, that was not read to the jury, at my request. 


Do you recall, sir? A. Ido. 
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Q. That purports to be a statement made by the chairman of 
the committee. Is that correct, sir? A. It does. 

Q. At pages 6 and 7 it is read into this record. Is that right, 
sir? A. That is right. 

Q. Can you tell us at what time and place the chairman made 
the statement that was read into this record? A. He made that 
statement at the commencement of the opening session. 

THE COURT. Now I don't understand "opening session." 
Does he mean the open session? 

THE WITNESS. The public session, right, Your Honor. 

THE COURT. All right. 

BY MR. HITZ: 

tr 240 Q. At the commencement of the public sessions--singular or 
plural? A. Singular. 

Q. Can you tell us when that was? A. That was at three- 
thirty p.m., room 454 Senate Office Building, on March 19th, 1956. 


Q. Wellinow, this was read, as it appears on pages 6 and 7, 


by you; is that correct, sir? 
* * 
(At the bench:) 
tr 241 MR. HITZ. Iam able to show, Your Honor, that at the com- 
mencement of this series of hearings, entitled "The Scope of Soviet 
Activity" and so forth-- 
MR. RAND. "In the United States." 
MR. HITZ. --that at the commencement of those hearings a 
tr 242 statement of the chairman exactly like this was made. It was 
some time considerably earlier than the testimony of Mr. Liveright 
that we have here on March 19. 
And that this statement was also made to the press by the 
chairman on a particular date, prior to Mr. Liveright's appearance. 
I think that that is admissible in evidence, relevant on the 
proposition that Your Honor has been considering, namely, was the 
witness at the time he was before the committee aware or did he 
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think he was aware of the scope of the inquiry, so as to chable him 
to properly make objection to questions and to chart his position. 

I think it is material on this point because, being a press re- 
port, it might well have reached the notice of the defendant. 

No. 2, after it was made in public session at the beginning of 
these sessions, it may well also have reached Mr. Liveright's atten- 
tion. | 


THE COURT. I don't think I can speculate as to that. I would 
agree with you thoroughly that it would not be necessary for the de- 
fendant to get notice at this particular hearing, if in fact you could 
show he did at the time he came in there know what they were dealing 
with. | 


MR. HITZ. I can't show that. 
THE COURT. Then I will sustain the objection. 


* * * * 


tr 243 Q. Mr. Morris, at any time before Mr. Liveright actually 


testified at two-ten on March 19, did either he or his attorney, to 
your knowledge, make a request of the committee or any lof its staff 
as to what the authority of the committee was? 
May I ask you if my question is clear, or would you like me to 
reframe the question? A. Well, it is not clear. Other than what 
they had been advised it was? You see, they had been advised, and 
after they had been advised what it was about, they did not thereafter 
make any further inquiry. , 
Q. When were they advised of the scope of the inquiry? A. In 
the subpoena that was served on Mr. Liveright. 
Q. And is that reprinted in this report? A. I believe it is, 
yes, page 2. | 
Q. Will you point out where they were advised of|the scope of 
the committee's authority. A. (Reading:) 
"Pursuant to lawful authority, you are hereby com- 
manded to appear before the Internal Security Subcommittee 
of the Committee on the Judiciary of the Senate of the United 


68 

States, on Monday, March 19, 1956, at one o'clock p.m., at 

their committee room 130-B, Senate Office Building, Wash- 

ington, D. C., then and there to testify what you may know 
relative to the subject matters under consideration by said 
committee." 

Q. Yes, sir. 

Did either Mr. Liveright or his attorney request any particu- 
larization of what was the scope of the committee's authority? A. I 
believe they did. 

Q. Will you tell us when they did and what they asked for. 

A. My recollection is that Mr. Wittenberg, the attorney, called me 
from New York and asked me generally what the inquiry was about. 

Q. Was 'that before March 19? A. Well, it was before-- 

Q. He testified on the 19th. Was it before he testified? 

A. Yes, it was before the testimony. 

Q. Did you tell him what the scope of the inquiry was? 
A. Generally, yes. 

Q. Do you have a recollection that you can give us as to what 
you said to Mr. Wittenberg in that conversation? A. Generally, yes. 

Q. Will you give it, sir. A. Mr. Wittenberg was trying to 

tr 245 inquire specifically what questions would be asked of the wit- 
ness at that particular time. Pursuant to my instructions, what I 
tried to do was to tell him generally what the subject matter was 
about, without relating to the specific committee evidence. 

Q. And in that connection what did you say to Mr. Wittenberg, 
as you best now \can recall? A. Apart from the fact that I generally 
but guardedly had a conversation with him, I cannot recall the speci- 
fics. 


THE COURT. You mean you don't know the subject matter? 


THE WITNESS. Oh, I know the subject matter, Your Honor. 

BY MR, HITZ: ; 

Q. Now will you give us the subject matter. A. The Subject 
matter was the nature of the questions the subcommittee was going to 
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ask Mr. Liveright when he appeared on the 19th. 

Q. Have you told us all you can remember now of the-conver- 
sation with Mr. Wittenberg on the phone? A. No. I believe there 
was also some conversation as to the time when the hearing would 
be held. I think also that we had a conversation about the place that 
the hearing would be held. In other words, there was a possibility 
we might have held the hearing in New Orleans. 

tr 246 There was a statement by Mr. Wittenberg about nat his 

particular court commitments were at the time. And I think I re- 
member saying to Mr. Wittenberg that we would try to suit his con- 
venience and the witness’ convenience as much as possible. 

I think I also mde the flat statement that Iam not empowered 
to tell specifically what questions we are going to ask the witness, and 
that generally I tried to let him know as much as I could, because he 


was being very gracious, without saying specifically what the com- 


mittee wanted. 
Q. Did Mr. Wittenberg ask you for the precise questions, or 
for the authority of the committee? A. I do not recall his challeng- 
ing the authority of the subcommittee at all. 
Q. Did he express any desire to be informed of what the 
committee could ask him under its authority? A. Well,| generally he 
was trying to learn as much as he could for his client. | 
Q. Was any reference made by you to the enabling resolution, 
No. 366, of the subcommittee? A. Specifically, no. | 
Q. Did he ask for any from you? A. No. ! 
Q. Iwould like, Mr. Morris, if it is possible, to obtain from 
you more specific testimony with respect to what you told Mr. Witten- 
tr 247 berg when you answered the questions that he sought an answer 
to, concerning his client and the scope of your questions, A. Well, 
I will answer-- 
Q. Are you able to-- | 
MR, RAND. I object, Your Honor, because I think the witness 
has made it clear that he has told us what is the best of his recollection 
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of what he said. 
THE COURT. I think that is a reasonable question being put 


Have you any other detailed information or any more specific 
information? 

THE WITNESS. Well, Your Honor, I am now recalling for 
the first time this morning, in fact at 11 o'clock, the conversation 
that I had on March 19th a year ago with Mr. Wittenberg. 

THE COURT. Don't misunderstand me. We are not com- 
plaining about you. All we want to know is what you do recall, if 
anything. 

THE WITNESS. I appreciate that, Your Honor, and I think 
it is one of those situations where every time you plumb your mem- 
ory you may come up with some more specific details. 

I specifically recall the conversation with Mr. Wittenberg, 
who identified himself as counsel for Mr. Liveright, in which he 

tr 248 stated that he probably would represent Mr. Liveright. How- 
ever, I think there was a doubt expressed at the time; that some other 
lawyer might represent him. And he generally asked me what the 
inquiry was about. 

And I told him that the subpoena had been served. He indi- 
cated that he knew the work of the Internal Security Subcommittee and 
what we were trying to do. 

BY MR, HITZ: 

Q. Now, in that connection, just what did he say? You have 
said that he indicated. Can you tell us your best recollection of what 
he said, by way of indicating it? A. Well, my recollection is he 
called me "Judge Morris," indicating that he knew I had been a judge 
in New York City; and something about either he or someone in his 
firm had been before me. And he observed the amenities of such a 
telephone conversation. 


He went on to say something about the work of the committee, 
and "your being back in Washington with this subcommittee."" And he 
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went on to ask why we were interested in Mr. Liveright. | 
As I say, I cannot recall specifically what I said. But staying 
within the framework of that very gracious conversation, I tried to 
tell him whatever I could about the purposes of the particular appear- 
ance, without specifically saying what the subcommittee's evidence 


was. 
tr 249 Now apart from that, Mr. Hitz, I cannot say specitieally what 
I said actually. Certainly I cannot recall the words, and I'cannot re- 
call other than generally telling him what the subcommittee was try- 
ing to do and what the purpose of calling this particular witness was. 
* * * * i 
tr 250 THE WITNESS. * * * I believe he said that generally he was 
acquainted with the work of the committees in Washington, and that 
he knew, generally knew, what problems that I, as counsel to an in- 
ternal security subcommittee, would have. | 
BY MR. HITZ: 
Q. Did he use the expression "committees," more than one 


committee, when he said that he was aware? A. My recollection is 
he'was talking generally about committees, and then became specific 
when he said he knew what problems I would have on internal security. 
Q. Did he ask to be informed how far your committee could 
go, what its authority was? A. No. I don't recall this, you see. 
Q. Did he ask you what particular subject matter your com- 
mittee was investigating when it decided to call Mr. Liveright? 
A. Well, my recollection, Mr. Hitz, is that the conversation about 
Mr. Liveright's subpoena was in the framework that we were having 
a conversation about Mr. Liveright's connection with the Communist 
Party. It was the whole framework of the question and answer. 
251 Mr. Liveright indicated to me that he was very interested in 
things relating to civil liberties generally, and he knew the problems of 
the congressional committees. And the whole context of the conver- 
sation was in that particular framework. “Internal Security" was 
written on the subpoena, There is no doubt in my mind-- | 


72 

MR, RAND. Your Honor, I object. 

THE COURT. You can't conclude, sir. 

MR. RAND. I object to that, and I believe Mr. Morris meant 
to say "Mr. Wittenberg." He used the term, "Mr. Liveright," there. 

THE WITNESS. Mr. Wittenberg--I am sorry. Thank you, 
Mr. Rand. 

I recall that the context of the conversation was Mr. Live- 
right's possible involvement with groups, including Communists, that 
Mr. Wittenberg was interested in. 

MR. RAND. Your Honor, I object and ask that that be stricken. 

THE COURT. What is your objection to? 

MR, RAND. It doesn't state a fact. He is merely recalling 
what the context of the conversation was. And I don't quite understand 
what that means. 

THE COURT. I don't understand the "context," but I under- 
stood him to say that it was generally with reference to the subject 

tr 252 of Communism. 

Is that what you said, or not, sir? 

THE WITNESS. That is right, Your Honor. 

THE COURT. I don't understand anything about context, and 
neither will you, ladies and gentlemen. 

* * * * 

tr 253 Q. Did Mr. Liveright or his attorney, Mr. Wittenberg, make 
any inquiry of you or of the staff, so far as you know, as to the au- 
thority of the committee on the day of appearance, but before the ex- 
ecutive session? A. Make any inquiry? 

Q. As to the scope of the authority of the committee. A. Well, 
as I said, he recognized it. 

Q. Isee. 

MR. RAND. Your Honor, I object. 

THE COURT. The answer is no, he did not; is that right, sir? 
Or do you know? 

THE WITNESS. Well, Your Honor, let me just think carefully. 
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THE COURT. Yes, certainly. 
THE WITNESS. I cannot recall. 
THE COURT. Al right, sir. 
BY MR, HITZ: | 
Q. Mr. Morris, in the telephone conversation you have re- 


ferred to, or in any conversation that may have taken place before 

the testimony of Mr. Liveright, did Mr. Wittenberg, his attorney, 

at any time state that he was unable to represent Mr. Liveright 

properly at the hearing without further information concerning the 

power of the committee or the purpose of the committee in calling 
tr 254 Mr. Liveright? A. I do not recall any such statement. 

* * * * i 

RECROSS EXAMINATION 

* * * 

BY MR, RAND: 

Q. Am Icorrect in my recollection that you have testified 
that you do not know whether more than one senator was present at 
the time that resolution was considered? A. That is right. 

Q. You are not intending here to testify that at any time eight 
senators were present together at the time that resolution was con- 
sidered? A. As I recall this whole situation-- 

Q. No. Will you answer my question? You do not here in- 


tend to testify that to your knowledge eight senators were at any time 
present when this resolution was considered? A. No. i 
* * * * 
tr 255 Q. Mr. Morris, I refer you to page 5 of Report No. 1766, 
Government Exhibit 7, and ask you to look at the question asked 
toward the top of that page, which I read now: | 
"Mr. Morris. Now, Mr. Liveright, has you home"'-- 
That should be "your home," should it not, Mr. Morris? 
A. That is right. ! 
Q. (Resuming reading:) | 
".-has your home been used as a meeting place for 
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Communists recently? 
"Mr. Liveright. May I consult counsel? 


"Mr. Morris. You may. 

"(The witness consults with his attorney. ) 

"Mr. Liveright. No, of course not, sir. 

"Mr. Morris. Communists have not been meeting at 
your house? 

"Mr. Liveright. No, sir." 

Mr. Morris, were you there referring to Mr. Liveright's 
home in New Orleans, Louisiana? A. I was. 

* * * * 

tr 269 MR. HITZ. We are now ready to go forward with the testimony 
of Mr. Morris on the matter of pertinency out of the presence of the 
jury, Your Honor. 

THE COURT. Very well, sir. 

Thereupon 

tr 270 ROBERT MORRIS, 
recalled as a witness by counsel for the United States, and having been 
previously duly sworn, returned to the stand and was examined and 
testified further as follows: 
DIRECT EXAMINATION 

BY MR, HITZ: 

Q. Mr. Morris, when did you return to the subcommittee 
after having left it to become a judge in New York City? A. Febru- 
ary 1, 1956. 

Q. From February 1, 1956 through the time of the appearance 
of Mr. Liveright' on March 19, did the committee have a practice with 
respect to sitting in a quorum of one? A. It did. 

Q. Did it have a practice that they could or could not sit ina 
quorum of one? A. It did have a practice. 

Q. That they could sit in a quorum of one? A. That they 


could sit in a quorum of one. 
* *x 
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tr 271 Q. Was the subcommittee power and practice to sit ina 
quorum of one reflected in any printed set of rules and resolutions 
| 
| 
Q. Are you able to identify the document that I am showing 


put out by the subcommittee? A. It was. 


you? Say "I can identify it" or "I cannot." A. Ican. 
Q. Will you look at the second page as well, please, sir; 

and the next. | 
Now will you identify that; tell us what the document is, 

Mr. Morris. A. That is a document which is a statement of the 

rules of the subcommittee, adopted at the beginning of ns 1955 ses- 

sion of the Congress of the United States. 
MR. HITZ. Would you mark that with our next nunber, 

please. 


(Statement of subcommittee jrules and 
resolutions adopted February 7, 1955 
was marked for identification as 

Government Exhibit No. 8.) 


I offer 8, Your Honor (the offered exhibit having = handed 

to counsel for the defendant). 

THE COURT. With no objection, it will be fecelaed: 

* * * * 

tr 273 Q. Now this set of rules promulgated on February 7, 1955, 
they were passed, were they not, in the first session of the 84th 


Congress? A. They were. 
Q. Are they effective for the subcommittee until superseded? 
A. They are. | 
* * * * | 
tr 274 And they were in effect March 19, 1956? A. Yes, sir. 
Q. Thank you, sir. 
* * * * 
tr 275 Q. Would you be good enough to relate to us what information 
the committee had, to your knowledge, with respect to Mr. Liveright's 
tr 276 activities relating to the Resolution 366. A. Well, this is 
about the subcommittee, now? 
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Q. Iam sorry. The subcommittee, I should have said. I beg 
your pardon. A.) The subcommittee knew or learned, prior to the 


subpoena being issued for Mr. Liveright, that he had been a sub- 
scriber of Communist nominating petitions; that he had been active 


in Communist activities in New York-- 

Q. Iam sorry, sir. By "Communist" do you mean the Com- 
munist Party, or merely communist? A. Communist with a large C, 
in caps. 

Q. The Communist Party? A. The Communist Party and 
Communist, both. 

Q. Yes, sir; thank you. A. Activities in New York, and that 
he had moved to New Orleans, where he had become active in the 
professional cell in the Communist Party in New Orleans. I had dis- 
cussed that with the subcommittee. 

* * * * 

Q. Did the committee, to your knowledge, have that informa- 
tion and did you discuss that information with the committee prior to 

tr 277 his being subpoenaed for this appearance? A. I did. 

Q. Did that information--and I am including not only the in- 
formation you had, but what the committee had and which you dis- 
cussed with the committee--include whether or not Mr. Liveright was 
supposed to be a member of the Communist Party? A. It did. 

Q. And which way? That he was or was not? A. That he 
was a member of the Communist Party, a secret member of the Com- 
munist Party in New Orleans. 

Q. Did that information relate to any particular branch of 
the Communist Party in which he was supposed to have been a member? 
A. Yes, it did. 

Q. What branch? A. The professional branch. 

Q. Will you be good enough to turn to the report, Mr. Morris, 
and to page 6 thereof, and to the question which you asked Mr. Live- 
right, 'Have you been membership director of the Thomson-Hill 
branch of the Communist Party in 1943?" 


17 | 

| 
Did that information--and you know what I mean by "that in- 
formation"--relate to whether or not he was such a member of that 


branch? A. Yes, sir. ! 
tr 278  Q. That he was or was not? A. That he was a member of 
that branch. | 
Q. Turning now to page 13 of the same report, Mr. Morris, 


and to your question near the top, "Are you now a Communist, " did 
the information relate to whether he was at the time of his appearance 
or shortly before a Communist, or were you attempting to find that 
out? A. Well, the information related to a period shortly before the 
issuance of the subpoena. 

Q. Isee. <A. And we were trying to find out whether or not 
the situation still continued. 

Q. Thank you, sir. | 

Would you be good enough to refer to your question near the 
bottom of page 13, "Were you sent on a mission for the Communist 
Party into the South," and tell us what information the committee had 
and which you discussed with the committee, if any. A. ‘The subcom- 


mittee learned-- | 


Q. Iam sorry, the subcommittee, with reference to being 
sent anywhere. A. The subcommittee learned that Mr. Liveright 
had been transferred, with orders to go into the South, and carry on 
Communist activities in New Orleans, and that he did go to New Or- 
leans from New York. | 


| 
* * * * | 


tr 280  Q. Did that information relate to whether or not Mr. Liveright 
was supposed to have been sent to New Orleans to become an under- 
ground or an aboveground member of the Party? ! 
MR. RAND. I object to this question, on the ground that it is 
leading; and I think many others likewise have been leading, although 
I have not objected to them. | 
THE COURT. And you are objecting at this point, 
Do you have any information with reference to the purpose for 
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which the defendant was going to New Orleans? 
THE WITNESS. Ido, Your Honor. 
THE COURT. What is it? 
THE WITNESS. That he was to be active and ultimately take 
over the direction of the professional branch of the Communist Party 


in New Orleans, | which was an underground operation. 

BY MR. HITZ: 

Q. Did you have information with respect to where he lived 
in New Orleans? A. We did. 

Q. Let us turn to page 14, a little below the middle, and to 
your question, "Now, were there Communist meetings in your home 
at 333 Ware Street, in New Orleans?" 

What was your information--and I am speaking of the same 
kind of information we have been confining ourselves to--with respect 
to where he did in fact live in New Orleans? A. The subcommittee 

tr 281 learned that at his residence, 333 Ware Street, New Orleans, 
Communist meetings were held, and that Communist meetings were 
held there of such a secret nature that he had to ask his children to 
leave, to save him embarrassment of his children witnessing these 
Communist meetings. 

Q. Would you turn to page 15 and to your question a little 
above the middle. 

MR, HITZ. I think at this time it might be well and also con- 
venient to the record if I read the entire statement terminating in a 
question by the chairman, part of which was eliminated for jury pur- 
poses yesterday, Your Honor, and then from that to ask the question. 

THE COURT. All right, sir. 

MR. HITZ. May I do that? 

THE COURT. Yes, sir. 

BY MR, HITZ: 

Q. Mr. Morris, will you refer to page 15 and follow me to 
answer the question, did the chairman make this statement and ask 
this question of the witness--quote: 
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"Chairman Eastland. Mr. Liveright, the Communist 
movement, with which we have information that you are affili- 
ated, sir, in a conspiracy against your country. It is a con- 
spiracy which seeks to overthrow your country. We have in- 
formation, sir, and we desire to know how this conspiracy is 
tr 282 financed, that you have given money to the Communist Party 
on various occasions. State whether that is true or untrue." 
End of quote. | 
What information, if any, was at the hands of the committee of 
the sort I have been referring to with respect to Mr. Liveright making 
contributions to the Communist Party and the Communist conspiracy? 
A. We learned he had contributed money, but we didn't know the full 
extent of which he had contributed and we were seeking to find out. 
Q. Thank you, sir. | 
Now, Mr. Morris, still on page 15 and not far from the bot- 
tom, you will find a question of Senator Eastland, "In 1952, did you 
and your wife rent a post-office box in White Plains, New York?", 
and, following that, on the next page, other questions relating in more 
detail to such a box and to the Committee for Ethel and Julius Rosen- 
berg. | 
Having in mind those questions, will you relate to us what it 
was that the subcommittee learned on that subject, bearing in mind 
that my question also includes information that they had to your 
knowledge and which you discussed with them. A. The subcommittee 
had some information and some evidence of the fact that the Liverights 
tr 283 had rented a post-office box in White Plains, New York, under 
the name of the Westchester County Committee for Ethel and Julius 
Rosenberg. We were endeavoring to find out whether our evidence and 
information was correct. | 
Q. Very briefly, what was the information that the subcom- 
mittee had of this sort, concerning Ethel and Julius Rosenberg? 
A. That they had rented the box, the post-office box. | 
Q. No. Imean, who were Ethel and Julius Rosenberg, so far 
| 


80 

as the information of the committee was then concerned? A. They 
were active Communists, for whom the Communists at that particular 
time were raising money, and the subcomittee was interested in this 
fund-raising drive on behalf of the two convicted Communists, Ethel 
and Julius Rosenberg, * * *. 

* * * * 

tr 284 Q. Mr. Morris, did the subcommittee have any information 

as to the particular type of offense that Ethel and Julius Rosenberg 
had theretofore been convicted of? A. Yes. The committee knew 
that Ethel and Julius Rosenberg had been convicted for violation 
of the Espionage Act and had been sentenced to death therefor. 

Q. Did it have information with respect to there being in fact 
a committee to collect contributions for the defense of Ethel and Julius 
Rosenberg? A. We learned that there was this committee in being, 
the Westchester County Committee for Ethel and Julius Rosenberg, 
which was raising money for Communist purposes, even in addition 
to the purposes of defense funds for Ethel and Julius Rosenberg. 

Q. Had there been testimony before your or any other con- 
gressional committee to the effect that that was one of the purposes 


of defense funds generally where they concerned Communists? 


A. There was evidence and information available to the committee and 
285 in the committee records. Whether it was in the form of tes- 
timony I cannot say, because I was away from the committee for a 
period of time. 

Q. Was that fact known to the committee and discussed by you 
with the committee, prior to Mr. Liveright's subpoenaing? A. That 
was. 

Q. Will you please turn now to page 17, Mr. Morris, and to 
your question in ‘the middle of the page, "Now, did word come to you 
from the Communist leadership in New York after you affiliated, to 
stay clean in New Orleans?" 

What is the background information the committee had, of the 
sort that I have been asking about, with relation to staying clean in 
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New Orleans? A. The committee learned that after Mr, Liveright 
- had gone to New Orleans, pursuant to its instructions, that the Com- 

munist overlords had cautioned Mr. Liveright to stay clean. And the 
meaning of that was to stay away from open Communist activities. 

Q. Now, Mr. Morris, if you will bear with me, 1 want to ask 
these general questions relating to your recent testimony. 

Is all of your testimony that you have just given, concerning 
information at the hands of the committee, information that you per- 
sonally knew that the committee had? A. I personally knew and 

tr 286 personally discussed it with the committee. | 

Q. And that they had that information and that you discussed 
it with them prior to March 19 when Mr. Liveright appeared? A. I 
did. 


Q. And prior to the issuance of his subpoena? A. I did. 

Q. And when I may have asked the question framed in the 
language of "committee" instead of "subcommittee, " did you under- 
stand and did you answer those questions having in mind the Internal 
Security Subcommittee, so-called? A. The subcommittee at all 
times. 

Q. Mr. Morris, would you be good enough to tell us whether 
or not Mr. Wittenberg has appeared prior to March 19 before the 


Internal Security Subcommittee representing witnesses? A. Yes, he 
has. 


Q. On how many occasions? A. Well, I was able to check in 
the recess that it was my understanding, as you recall, I so testified, 
that he represented at least William A. Price in the hearings held 

in Washington here in January, 1956. 


| 
* * * : * | 


tr 287 Q. In your conversation on the telephone with Mr. Wittenberg 
prior to March 19, 1956, concerning which you have already testified 
before the jury, did he state whether or not he had appeared before 
your committee before? A. I cannot recall that he stated so in so 
many words. 
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Q. Did he state whether or not he was a so-called or known 
"civil rights" lawyer? A. He didn't state it in so many words, that 
I can recall. 
Q. Are you familiar enough with his practice in New York to 
give us an opinion as to whether or not he is known as a civil rights 
lawyer in New York City?--and don't answer until there has been an 


opportunity to object. 

MR. RAND. I have no objection. 

BY MR. HITZ: 

Q. Will you answer that. A. Yes, I know that he has been 
identified with civil liberties causes in New York City. 

Q. Have you had occasion to discuss that fact with other per- 
sons in New York City having knowledge of that fact? A. Yes, I have. 

Q. And was that discussion to the same effect? A. To the 
same effect. 

* * * * 

tr 290 Q. Mr. Morris, when Mr. Liveright appeared before the sub- 

committee was there any Senate rule or Senate practice requiring that 
the subcommittee before whom a witness appeared should be advised, 
without request, of the committee authority or of the particular in- 
quiry about to be pursued? 

MR. RAND. Objection. 

THE WITNESS. There was not. 

THE COURT. Oh, I will let him answer it, if he knows. 

THE WITNESS. There was none. 

THE COURT. All right. 

BY MR, HITZ: 

Q. Was there any Judiciary Committee rule on that subject? 
A. There was none. 

Q. Was there any subcommittee rule on that subject? 
A. There was none. 

Q. Do you understand my questions throughout this examina- 
tion, which have been couched in the phrase of "subcommittee," to 
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relate to the Internal Security Subcommittee of the Judiciary Com- 
mittee? A. Ido. 

Q. And have you so answered? A. I have. | 


| 
* * * * | 


tr 295 Q. What action, Mr. Morris, was taken by the subcommittee 
with reference to Mr. Liveright's contempt? A. A resolution was 
passed citing him for contempt of the Senate. 
Q. By a vote of how many members of the subcommittee, sir? 
A. Eight members. 
* * 
Q. Eight voted? A. Yes. 
@. Did they vote for it, all of them? A. Affirmatively. 
Q. Ibeg pardon? A. Eight voted affirmatively.| 
Q. And did that include the citation of the testimony given in 


~ executive as well as in open session? A. It did. 
* * * * 


Q. Were you present when that action was taken by the sub- 


committee, Mr. Morris? A. I was. 
* * * 


tr 299 
tr 300 MR. HITZ. Your Honor, it is stipulated by Mr. |Rand and 


Government counsel that the statement which was read to Mr. Live- 
right as coming from the chairman and as having previously been 
made by the chairman, as it is contained on pages 6 and'7 of Govern- 
ment Exhibit 7, was likewise read into the record by Senator Welker 
at a hearing of the same subcommittee, the Internal Security Subcom- 
mittee, on February 8, 1956, at its hearing in Washington. Mr. Rand 
informs me that Mr. Liveright was not present. We do not assert 
that he was. We do not claim he was present. 
MR. RAND. That stipulation is accurate, Your tsna; with 
one slight modification. As Irecall, Mr. Hitz in opening this state- 
ment of stipulation referred to the material read by Mr. | Morris, 
which appears at pages 6 and 7 of Government Exhibit 7, as material 
read by Mr. Morris as purporting to come from the chairman: and 
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read as having previously been made by the chairman at a prior ses- 
sion. 

Now we do not find any reference at pages 6 and 7 to the fact 
that the chairman at some prior session had read this statement. 
With that slight modification, we will stipulate. 

THE COURT. Maybe I missed him; but I think he specifically 
said that this statement, which appears on pages 6 and 7, was in fact 
read by Senator Welker. 

MR. RAND. It was, Your Honor. We will stipulate that it 
was read by Senator Welker on February 8, 1956 in a hearing in 

tr 301 Washington. 

The sole modification I had was that on March 19, 1956, when 
it was re-read by Mr. Morris, there was no indication at that time 
that it had been previously read, by Senator Welker or anyone else. 
You will see that it merely says, "I read now from the opening state- 
ment of the chairman." 

THE COURT. Oh, I see your point. 

MR, RAND. That is all. 

THE COURT. If you read back a little further, he says, "I 
would like to restate again for the record the purpose of the particular 
series of hearings being held." 

MR. RAND. Yes; but I certainly would not have known that 
it had previously been read, unless I knew it; and there is nothing 
there to indicate it. 

THE COURT. Is that stipulation satisfactory? 

MR. HITZ. Well, Iam not going to split that hair any more. 
It has been split enough. I think the record speaks for itself. 

THE COURT. All right, sir. 

* * * 

CROSS EXAMINATION 
BY MR. RAND: 
Q. Mr. Morris, referring to this matter which has just been 


stipulated, let me hand you a copy or what purports to be a copy of 
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part of the hearings designated "Scope of Soviet Activity in the United 
States," and ask you whether that does not purport to report the hear- 
ing on February 8, 1956, at which the statement by Senator Welker 
was made--the statement Mr. Hitz-- A. The statement of Senator 
Eastland's, read by Senator Welker. | 
Q. That is right, on page 2 of that report. Is that right? 

A. Iam just reading it. | 

This reflects the fact that Senator Welker read Senator East- 

tr 303 land's opening statement. | 

@. On February 8, 1956. A. The date is February 8, 1956. 

Q. Can you tell me when this document, entitled "Part gM 
printed, Mr. Morris, and available for distribution to the general 
public? A. Well, some time later than February 8, 1956. 

Q. Do you know whether it was printed and available to the 
general public prior to March 19, 1956? A. I could not ane There 
is a time delay in Government printing, and the time is variable. 

But I cannot tell you as a matter of fact when it was printed. 

Q. Let us dispose, if we may, Mr. Morris, of our good friend, 
Mr. Wittenberg. Have you during the luncheon recess discovered 
whether Mr. Wittenberg represented any witnesses other than Mr. 
Price before your subcommittee? A. I have ascertained only that he 
represented Mr. Price. I cannot say that he did not represent any 
others. But I do know he represented Mr. Price, because I have the 
transcript. | 

Q. And you do not know that he represented any others? 

A. Ido not know that he represented any others. But he did repre- 
sent Mr. Price. | 

Q. Mr. Price's hearing was within a framework different from 
this framework designated as "Scope of Soviet Activity in the United 

tr 304 States," was it not? A. No. 

Q. Mr. Price's testimony appears within this framework here? 
A. Well, you are talking about "Scope of Soviet Activity" as opposed 
to "Strategy and Tactics of World Communism." Well, that is just an 
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editorial distinction. The framework is the same, the investigation 
of the Communist movement within the United States. So they did 
appear within the same framework. 

Q. Was Mr. Price's testimony reprinted in this series of 
hearings, "Scope of Soviet Activity in the United States"? A. No, it 
was not. 

Q. Do you know the date of that testimony? A. According to 
the official publication of the committee, the date was January 5, 
1956. 

Q. And may I look at the volume you have before you, which 
you tell me, I understand, Mr. Morris, is the official publication of 
the hearings relating to Mr. William A. Price, represented by 
Mr. Wittenberg? A. That is right. 

Q. That publication is designated a publication within the 
series, "Strategy and Tactics of World Communism, Communist 
Activity in New York," is it not? A. That is right. 

tr 305 Q. Can you turn to the testimony of Mr. William Price and 
tell us, Mr. Morris, whether at any time during the hearing affect- 
ing Mr. William Price a statement was made as to the purpose of 
that inquiry into Mr. Price which in any way was similar to the 
statement of the purpose made at the public hearing with respect to 
Mr. Liveright? A. Well, at the beginning of this particular series 
of hearings, on January 4, 1956, I see there is an extensive state- 
ment read by the chairman, similar in content to the one read at the 
commencement of the February 8 series of hearings (indicating). 

Q. Now,)| that statement to which you refer was read at ap- 
proximately 10:05 a.m. on the morning of January 4, 1956, was it 
not? A. According to the record. 

Q. And so far as your recollection serves you, the record 
would be correct? Is that right? Would you rely on the record? 

A. I would rely'on the record. Now whether it was re-read after 
that, I haven't read the record to indicate. 

Q. Mr. Price appeared, according to the record, did he not, 
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some time--let me revise that. 

Mr. Price appeared, did he not, not on January 4, ; 1956, but 
on January 5, 1956? Is that right? A. He testified on January 5th, 
1956. | 

tr 306 Q. And do you know whether he was subpoenaed to appear on 
the 4th or on the 5th? A. AsI recall, all of those subpoenas were 
returnable on the same day. | 

Q. They would be on the 4th? Is that right? A. And whether 
he was in the courtroom on the day of the 4th, I cannot say. 

Q. And you do not know, also, whether Mr. Wittenberg was 
in the hearing room on the day of the 4th, do you? A. I cannot testify 
to that. I wasn't there. | 

Q. And the record would indicate, would it not, that on Janu- 
ary 5, when clearly, as the record indicates, Mr. Wittenberg and 
Mr. Price were present, no restatement was made with respect to 
the purpose? Is that correct? A. I don't know. I haven't examined 
the record. | 

Q. Will you please examine it. | 

* * * 

THE WITNESS. I see none. 

BY MR. RAND. 

Q. In order to complete the record, Mr. ee will you 
read the statement which was given on the prior day, January 4, 1956. 

tr 308 A. (Reading:) | 
"The hearings we are about to open stem from sessions 
of this subcommittee held on June 28 and 29, 1955, in which we 
heard the testimony of Mr. Winston Mansfield tas a news- 
paperman and broadcaster. 
"Having been drawn into the Communist Party in 1937 
and having left that organization in the early 1940's, Mr. Bur- 
dett rendered a patriotic service by disclosing to the subcom- 
mittee the names of men and women whom he knew as members 


of the Communist Party. 
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"In conformance with its mandate from the United 
States Senate and from the American people, the subcommittee 
was in duty bound to pursue every lead which developed out of 
the Burdett testimony. In justice to those named it could not 
do otherwise than give these individuals an opportunity to 
affirm or deny allegations made. Some have explained fully 
and frankly the nature of their associations. Others have in- 
voked the protection of the fifth amendment in refusing to 
answer questions in regard to their Communist affiliations. 
"The subcommittee could not be unmindful of the fact 
that among the persons involved in this investigation have been 
tr 308-A many who were or are members of the press, and that 
the international Communist conspiracy has as one of its pri- 
mary aims the influencing of public opinion, thus carrying on 
its psychological warfare against the United States and its 
institutions from inside by methods of penetration. These 
facts did not in any way decrease the importance of carrying 
forward the investigation with diligence, care, and devotion 
to duty. 
"The present hearings open up a subsequent chapter to 
the Burdett testimony of June 28 and 29, 1955. 
"Who is your first witness? 
"Mr. Sourwine. James Glaser." 
tr 309 Q. Now, Mr. Morris, that is somewhat different, is it not, 
from the nature of the subject matter under inquiry which is related 
at pages 6 and 7 of the Government Exhibit No. 7 in this case? 
A. No; it is the same thing. 
Q. It is? 
Mr. Morris, do you not know, as a matter of fact, that 
Mr. Wittenberg is engaged predominantly not in the field of civil 
rights and civil liberties, but rather in the field of literary property? 
A. No. Ihave identified Mr. Wittenberg with civil liberties, in my 
knowledge of him. 
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Q. Do you know that Mr. Wittenberg is a lecturer in the field 

of literary property at the Columbia University School of Law? 
A. No. 


Q. And do you not know that he has recently completed a book 
in that field and has written rather extensively in that field? A. No, 
I do not know that. | 
Q. On what do you base your characterization of Mr. Witten- 
berg as an attorney active in the field of civil rights or civil liberties? 
A. My recollection is he was connected with one of two organizations, 
the American Civil Liberties Union or the Emergency Committee for 
tr 310 _ the Protection of Civil Liberties, whatever that organization 
is. That is my recollection of his association. | 
Q. You are not certain of that? A. Of which one of the two. 
Q. But you are certain it was one of those? A. No. It is my 
recollection. I am not certain. ! 
* * * * | 
tr 311 Q. *** The subject matter under inquiry, which is stated 
at pages 6 and 7 of the Government's Exhibit No. 7, represented, did 
it not, Mr. Morris, a separate investigation by the Senate Internal 
Security Subcommittee? A. No, it did not. 
Q. Well, when was this statement made initially? Was that 
in January of 1956? A. My recollection would be February 1st or 
2d, 1956. | 
I have the chairman's original statement, with his signature 
on it. | 
Q. And did that not indicate that the subcommittee was en- 
gaging in a new series of investigations or hearings on the Scope of 
Soviet Activity in the United States? A. Yes, a new series of hearings, 
not a new investigation. 
Q. Well, would you consider this a separable branch of work 
from the work otherwise engaged in by the subcommittee? A. Well, 
Mr. Rand, the power and the work of the Internal Security Subcommit- 
tee is a permanent thing. It is a continuing thing. The subcommittee 
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was created in 1951, and it has-- 
* * * * 
tr 313 THE WITNESS. This investigation,'as I say, it is continuous 
and unchanging. The subject matter of the investigation at all times 
is the activities of the Communist organization as it operates within 
the United States. 

At every year and sometimes during the year, for the purposes 
of our rendering reports, and for the purposes of our having editorial 
distinctions made, for the purpose of issuing our publications, we 
very often give a different title to the series of hearings. It adds 
interest to the work of the subcommittee; but it in no way changes the 
nature of the underlying investigation. 

Now at the particular time of February 1, 1956, not only was 
a new legislative committee year beginning, but there was a new 
chief counsel, and it was just a device the subcommittee undertook 
in order to present a new facet to the same work that had been going 
on all these years. 

BY MR, RAND: 

Q. And yet the chairman saw fit to announce a new series of 
hearings? A. Precisely, just as he did in January, 1956, a new 
series, on the newspapers. 

Q. That is right. And Iam referring to that announcement 
in January of 1956, or February, 1956. 


314 The chairman, in announcing a new series of hearings, also 
stated what the nature of those hearings would be, did he not? A. He 
did. 


Q. And that is reflected in the statement which appears at 
pages 6 and 7 of Government Exhibit 7. Is that not right? A. That 
is right. 

Q. And at the same time during 1956 the committee staff, or 
members of the staff, were carrying on hearings within other fields, 
were they not?--for example, with respect to "the strategy of world 
Communisim"? 
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THE COURT. You say in other fields? Am Ito 
your question to mean subdivisions of the principal-- 
MR. RAND. That is right. That is right, Your 
THE WITNESS. Well, I don't understand your question, Mr. 


BY MR. RAND: 


| 
understand 


Honor. 


Q. All right, Mr. Morris, perhaps I can make it clear. We 
have had occasion earlier to refer to the testimony of Mr. Price and 


the testimony of other newspaper people, which also, as I understand 


it, was adduced in 1956. Is that right? A. That is right. 


tr 315 Q. And that testimony, in those series of hearings, has been, 
as you put it, for editorial purposes, published under the titles, 
"Strategy.and Tactics of World Communism," "Communist Activity 


in New York." Is that correct? A. That is correct. 


Q. The testimony of Mr. Liveright here and the testimony of 
others whose testimony was adduced in 1956 has been printed under a 
title designated "Scope of Soviet Activity in the United States. " Is 


that correct? A. That is correct. 


Q. And the title, "Scope of Soviet Activity in the United States," 


indicates, does it not, hearings held within the framework of the 


statement made by the chairman in February of 1956, which is also 
| 
reflected at pages 6 and 7 of Government Exhibit No. 72 A. Which 


is in the framework? 

Q. The hearings held within the field designated 
purposes, "Scope of Soviet Activity in the United States, 
tended to be within the framework of the statement of sc 


, for editorial 
i" were in- 


ope or purposes 


which appears at pages 6 and 7 of Government Exhibit No. 7. Is that 


right? A. Precisely. 
Q. Now, was it at your suggestion, Mr. Morris 


, when you 


returned to the subcommittee, that this investigation, or sub- 
investigation, was initiated? A. No. The decision was made by the 
| 


tr 316 chairman that this thing should be instituted. 


Q. By the chairman himself? A. By the chairman himself. 
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He was the one who took the initiative on it. 

Q. And was there any meeting held of the committee members 
to discuss it? A. Yes, there was. 

Q. And was a vote taken with respect to this matter? A. Yes, 
there was. 

Q. And on what date was that vote taken, sir? A. It was the 
date that this particular statement was signed by the chairman. 

Q. And who was present at that meeting, sir? A. I was 
present. And the chairman spoke to the other members of the sub- 
committee, as to--he read this thing to the members of the subcom- 
mittee, and got the approval of at least five of them before he com- 
menced this particular thing. 

Q. You mean he spoke to them over the telephone, or did he 
speak to them at the time you were there? A. They were not 
physically in the room at the same time. In other words, he had the 
statement, and he conferred with all of them on the thing. 

Q. Was a record made of this action? A. Other than the 

tr 317 record I have here, no. 

Q. There was no record ever kept with respect to the votes of 
these members, or their approval or disapproval of this project. Is 
that right? A. Thatis right. You see, this was not a new investi- 
gation. This was just, as I say, a continuation of the investigation 
that had been going on. 

Q. Since 1951? A. 1951. 

Q. You have been chief counsel of this committee for some 
years, with a slight, well, with a two-year absence in New York? 

A. No, Iwas not. I was the chief counsel during 1953. That is all. 

Q. Well; is it not the practice of this committee, when it 
engages in any of these sub-investigations or projects, to discuss the 
initiation of these projects and to seek and secure the approval of the 
members of the committee? A. Well, it is not a project. It is an 
aspect of the same investigation. And naturally, since there are nine 
senators on the committee, the chairman doesn't like to take any 
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action that isn't agreeable to all of them. 
Q. But he doesn't consider it necessary, as a matter of prac- 
tice or law, todo so? A. It isn't necessary. | 
tr 318 Q. And you consider this, what I have called a project, the 
"Scope of Soviet Activity in the United States," to be merely part of 
a continuing investigation, which is, as I might suggest, a one entity 
which never terminates, and which is broken down solely for purposes 
of administration and editorial work? Is that right? A. Editorial, and 
a question of our putting out annual reports. | 


And very often, senators being human beings, if evidence comes 


in, we like to put things relating to the same particular subject in the 
| 
| 


same series of hearings. 

Now if you are talking about a newspaper investigation, you 
like to put all the newspapers in together; and if you are talking about 
Communists in government, you put all of those together. But it is 
the same investigation, even though you may issue separate reports 
on them. | 

Q. Let me show you Exhibit No. 8, Mr. Morris, which are 
the resolutions and rules adopted by the subcommittee in February, 
1955 (handing the exhibit to the witness). And let me ask’ you to read 
for the record paragraph 1, which appears under "Rules for Proce- 
dures." Will you read that for us, please? A. (Reading:) 

"No major investigation shall be initiated without ap- 
proval of a majority of the subcommittee. However, prelimi- 
nary inquiries may be initiated by the subcommittee staff with 
the approval of the Chairman of the subcommittee, r 
Q. Now, Mr. Morris, as you read that and as you understand 

that, does not that rule suggest that investigations, separate investiga- 
tions, are from time to time initiated by the subcommittee? A. No. 
Q. Then if this is one long continuing investigation, with a 
single entity, or as a single entity, why, if you can tell us, was this 
rule adopted by the subcommittee? A. Well, I don't know why the 
subcommittee adopted it; but I believe the reason they adopted it was 
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that during 1954 a study was made of the whole framework of congres- 
sional committees and certain recommendations were made; and many 
of these recommendations were generally made, whether they applied 
to a particular subcommittee or not. 

In the case of the Internal Security Subcommittee, since the 
scope and the authority of the thing is set out permanently, and since 
that is an abiding grant of power that the subcommittee has, this 
thing is obviously inapplicable to the work of the Internal Security 
Subcommittee. 

Now the way we interpret that, since you ask, Mr. Rand, is 
that if for instance we have an inquiry that takes the subcommittee 
to Honolulu, as it did last year, since that calls for a great disruption 

tr 320 of staff, calls for the movement of many of the senators, calls 
for an expenditure of money, before we undertake anything like this 
we get the approval of the majority of the subcommittee. That is 
our application of that rule. 

Otherwise it is meaningless, Mr. Rand, because our investiga- 
tion is staked out by 366, Senate Resolution 366. It is a permanent 


grant, the grant\is clearly defined, and obviously there can't be any 


variation of it. 

Q. That'is within your own interpretation, Mr. Morris, isn't 
it? A. And its application. 

Q. Yes. 

Now, Senate Resolution 366 expired with the end of the Con- 
gress in which it was enacted, did it not? A. No, it didnot. It is 
permanent. 

* * * * 

321 Q. Mr. Morris, I think we know the substance of it. But my 
question was, is it your understanding that Senate Resolution 366 con- 
tinues the subcommittee with the authority referred to in 366 as a 
continuing subcommittee from Congress to Congress? A. Yes. 

MR, RAND. May I have Senate Resolution 174, which is in 
the record as well, as one of the exhibits? 
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THE WITNESS. Mr. Rand, the various--S. 174 is a resolution 
that gives us a grant of money. | 

BY MR. RAND: 

Q. No, I differ, Mr. Morris. Let me refer you to 174. Does 
not 174 repeat the authority which appears in 366? A. Yes. 

Q. Word for word? A. I don't know whether it ig word for 
word; but it repeats it. | 

Q. It does? A. Yes. 

Q. Now, if 366 granted you continuing agus) that is, 


granted the subcommittee continuing authority, can you tell us why it 


was deemed necessary to have that authority repeated in 174 for the 
tr 322. 84th Congress? A. Because we had run out of money, and 
we have to have a money grant every year in order to sustain the 
committee. | 
Q. But why the repetition with respect to the scope of author- 
ity? A. So that they will know that the money that is being appro- 
priated will be appropriated for the particular purpose. i sets out the 
purpose for which the money is appropriated. 
In fact, there are three founts of power. There is the Senate 
Res. 366; the annual resolution, 174, as you have shown me; and 
there is still one other one, and that is the shi ace Act of the 
Senate. 
Q. All right. 
MR. RAND. Now, Senate Resolution 174, Your Honor, I should 
like to note, contains not only a grant of money--I call it to your atten- 


tion, Your Honor--but also a grant of authority which is similar in 
scope to 366. 

THE WITNESS. May I point out, Mr. Rand, that the 366 itself 
states that during adjournments and recesses and anything like that, 
that the committee has the same power, the same authority. 

BY MR. RAND: 

Q. You and I differ, Mr. Morris. I viewa Senate resolution 

tr 323 as effective for the session of the Senate in which it is passed, 


96 
not the session but the Senate in which it is passed, ‘that is, for the 
81st or 82d Congress, and so on. 
But let me ask you again, coming back to subdivision .1 of 
Rules for Procedures, do I understand you to interpret that rule as 
not requiring a majority approval of the subcommittee for the initia- 


tion of this new project, as I have termed it? A. That is right. 

Q. And no such majority was sought or obtained? A. Not for 
the purposes of this. If it had been, it would have been submitted to 
the minutes. 

THE COURT. Could have what, sir? 

THE WITNESS. It would have been written up for the minutes, 
Your Honor. 

Actually this was just a--at the time the January hearings had 
evoked a great deal of interest, and there were forces in being that 
were putting great pressure on the subcommittee to discontinue the 
hearings on the Communist penetration into the field of newspapers. 

The subcommittee, the chairman, with the approval of the 
majority of the committee, issued this new framework in which the 
hearings were going to be carried on. 

And I might point out, Mr. Rand, just by way of establishing 
the point, that in the course of this newspaper men were called. So 
324 you see it is the same investigation, just with a new form-- 

Q. We will get to the nature of the investigation, Mr. Morris. 

Do you know who were the senators who voted in approval? 

A. No *** 

* * * * 

Q. On March 19, 1956, Mr. Morris, when Mr. Liveright 
appeared, who was it who determined that an executive session should 
be held at approximately 2:10 p.m.? A. Senator Eastland. 

Q. He did that himself? Is that right? A. He did that 
himself. 


* * * * 


tr 325 Q. You have testified, Mr. Morris, that you discussed the 
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matter of Mr. Liveright, prior to the issuance of the subpoena to 
Mr. Liveright, with members of the committee? Is that correct? 
A. Well, I certainly discussed it fully with Senator Eastland. 

Q. Did you discuss it with any other members of the com- 

mittee? A. I believe I did. | 

tr 326 Q. Do you recall who they were? A. I cannot say, Mr. Rand. 
Q. Do you recall when it was you discussed this with Senator 


Eastland? A. I would estimate ten days prior to the issuance of the 
| 


subpoena, | 
Q. And what led you to a discussion of Mr. Liveright's case 
with Senator Eastland? A. There was a project being then carried 
on by Richard Arens, who was then a staff member. He was arrang- 


ing for some area hearings, that is, a hearing that would take place 


some place in the South. 
Mr. Liveright's case came to my attention, and I was inter- 
ested that it be put in the framework of the hearings that| we have 
been talking about, rather than be made part of an area hearing. We 
had this investigation generally going on, Communist penetration into 
the field of communications, and I thought properly it should go within 
that framework rather than be part of some kind of an area hearing. 
And I remember not wanting to take the case away from 
Mr. Arens, who had been working on the thing. I went to the chair- 
man and discussed it. He was the chairman of the subcommittee, and 
I said, "Senator, I have learned some things about a man named 
Herman Liveright, and Dick Arens has learned some things about 
Herman Liveright, and I would like to take it up with you and decide 
tr 327 exactly what framework, which aspect of our general investi- 
gation, this particular hearing should be held." | 
And he asked me what it was, and I told him what I had. 
Mr. Arens had-- 
Q. What did you tell him, sir. A. What evidence? 
Q. Yes, sir. A. Well, I said that Mr. Liveright was in the 
public records as somebody who has been a witnessing signature to 
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Communist Party petitions, and I said "That's a matter of public 


record." 
I said, "We also have some very important information that 


he has gone down to New Orleans, and that he is there being groomed 
to be the head of |the professional branch of the Communist Party in 
New Orleans.” 

Q. And what information were you referring to at that time, 
sir? A. Information the subcommittee had received. 

Q. Yes. What was the form of that information? A. It was 
orally communicated to me from a confidential informant. 

Q. Orally communicated to you by a member of the staff? 
A. No. 

tr 328 Q. By a confidential informant? A. By a confidential infor- 

mant. 

Q. By telephone? A. Telephone and personally--in person. 

Q. And what was the name of that informant, sir? A. Iam 
not empowered to give you-- 

MR, HITZ. I object. 

THE WITNESS, --the name of that informant. 

THE COURT. I will sustain the objection. 

BY MR. RAND: 

Q. Was this a professional informant, or was it one who was 
a casual informant? 

MR. HITZ. I object. 

THE WITNESS. Well, I don't understand that word, "profes- 
sional informant." 

MR. HITZ. Excuse me, sir. 

THE COURT. I will sustain the objection. 

MR. HITZ. Please, sir, let me have an opportunity to object. 

MR. RAND. Is the objection sustained, sir? 

THE COURT. Yes, sir. 

BY MR. RAND: 

Q. And what was the nature of the information, the substance 
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of the information, which was relayed to you by the informant? 
tr 329 THE COURT. Other than what he has told you, sir? 
MR. RAND. Yes, sir. He has told us about some nominating 
petitions, I believe, and about this apparent-- 
THE COURT. Well, don't let us repeat it. 
MR. RAND. Iam sorry. 
BY MR. RAND: 
Q. Other than what you have told us. 
THE COURT. That is right. 
THE WITNESS. Well, I testified at length about it on direct 
examination. Shall I repeat that? 
BY MR. RAND: ! 
Q. Yes, sir. 
THE COURT. Do you want him to repeat it? 
MR, RAND. Yes, sir; I would appreciate it, sir. 
THE WITNESS. Herman Liveright and his wife have been 
active Communists in New York for many years. They were active 
in the committee for the defense of the Rosenbergs. They engaged 
in raising money at the time for the Rosenbergs, which money was 
not used for the purpose of defending the Rosenbergs, but to promote 
other Communist projects. 
That because of his work in television, because of his work 


in mass communications, the Communists felt that he was an import- 
ant asset, and therefore wanted to use him to bolster their situation 
in New Orleans. And that he was being sent down there to replace a 
man, I believe his name was Richard Feise, who was then head of 
330 the professional branch of the Communist Party. And that 
Feise was going out of favor, was not doing his job properly, and 


that Liveright was going to be sent down there for a period of appren- 

ticeship and ultimately to take over the work. 
Since he has been in New Orleans he has been carrying on 

very correctly, from the Communists' point. In other words, he has 

been staying away from open Communist activity. However, the secret 
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Communist meetings do take place at his home. And that he is, if 
not the No. 1, certainly one of the top focal points of professional 
Communist activity in the area. 

BY MR. RAND: 

Q. Now you did not at that time know whether or not any of 
this information was true. Is that right? A. It came from a very 
reliable informant. 

Q. One who had--by "reliable," what do you mean, sir? 

A. One whose information in the past proved to be so accurate that 


I would accept the information again. 
Q. And this informant spoke to you both by telephone and in 
your office? A. Well, I won't say my office--personally. 


Q. Personally. And on how many occasions did you discuss 
Mr. Liveright's matter with this gentleman? A. Three or four. 

tr 331 I didn't imply--you said "gentleman," now. 

Q. Oh, Iam sorry--with this person. A. With this person. 

Q. Iassume it was a person. A. A person. 

Q. Now what was the full extent, in terms of time, of your 
conferences with this person with respect to Mr. Liveright? 

MR, HITZ. Excuse me, sir. 

I will have to object now, on the theory of the protection of 
the confidential character of the informant's identity. 

* | * * * 

tr 332 THE COURT. Iam going to sustain the objection. I can see 
tr 333 no materiality or relevance or probative value that would 
flow from that. 

BY MR. RAND: 

Q. Mr. Morris, now you have told us all the information that 
you gained, both from public sources and from nonpublic sources with 
respect to Mr. Liveright, impelling you to suggest to Senator East- 
land that he be subpoenaed. Is that right? A. No, Ihaven't. I 
haven't gone into the public. If you want me to, I will be glad to. 

Q. As to\the public, did you not state that there were public 
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records of nominating petitions? A. Yes, and such things. 
Q. What other public records were there? A. Iwill have to 


refresh my recollection. 
Q. Will you do so, please. A. In Volume 12, Exhibit 211-B, 
is the Independent Nominating Petition of the Communist Party; and 


the signature who made the subscribing affidavit is Herman Liveright. 
Q. That is right. On what date does that appear? On what 
hearing date? A. That was for the year 1943. 
Q. No. What was the date of the hearing at which that exhibit 
was introduced? A. Oh, this was introduced in the subsequent New 
tr 334 Orleans hearing, on--well, I will give you the rough date. 
Q. Either April 5 or 6. A. In April. 
Q. Yes, sir. A. The following month. | 
Q. And what other public information did you have, prior to 
subpoenaing Mr. Liveright? A. Well, we had his application; we had 
his employment records. That is something I cannot say exactly what 
time I obtained them, whether or not they were obtained prior to 
the service of the subpoena, or after he had refused to testify. Whether 
then we went out and got the additional public records that I mentioned 
here, I cannot say. 
But I do know that we had knowledge of at least the Communist 
Party petitions, the nominating petitions, the signatures to them. 
The other I know we had; but whether or not we had them at that par- 
ticular time, I am not prepared to say. | 
Q. Mr. Morris, as I recall your testimony, you said you were 
interested in inquiring into Mr. Liveright's matter, within the frame- 
work of your project, rather than Mr. Arens' project, because you 
were interested within your project in the Communist penetration into 
the field of communications. Is that right? A. That is right. 
tr 335 Q. Will you refer to the statement of scope of hearing which 
appears at pages 6 and 7 of Government Exhibit No. 7, and can you 
tell me whether at any point in those three paragraphs there is an 
indication that the committee was interested in the field af 
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communications and particularly in Communist infiltration into that 
field? A. The first sentence-- 
"We shall try to determine to what extent Soviet power 
operates through the Communist Party here"--meaning the 
United States. 

Q. Thatiis generally what you have been doing since 1951; 
isn't that right? A. Precisely. 

THE COURT. I understand him to say that his whole theme 
is the same; but they are facets of the basic theme. 

Is that what you are saying, sir? 

THE WITNESS. That is right, Your Honor. It has to be dif- 
ferent, I mean, in order to make it presentable, or to keep interest 
alive in the thing, you have to keep changing the framework. 

BY MR. RAND: 

Q. Why is it necessary to keep interest alive? A. Because 
the senators, being human beings, like to have the thing presented in 
different ways--the committee evidence. 

tr 336 Q. You were having difficulty from time to time keeping the 


interest of the senators alive? A. No. We wanted to anticipate any 
such possibility that the senators would lose interest. Therefore 
from time to time you changed the editorial presentation of your re- 


ports. 

* * * * 

Q. Do you know whether any leave was sought by the subcom- 
mittee on Internal Security or by the Committee on the Judiciary for 
the subcommittee to sit on that day while the Senate was in session? 
A. Well, I can testify that it was our practice that whenever the 
Senate is. sitting; we automatically get leave to sit; and we have done 
that on every occasion we have held a hearing when the Senate was in 
session. 

* *x * * 

tr 340 Q. First, Mr. Morris, let me ask you, referring to page 5, 
I think I did ask you but I am not quite sure, when the question was 
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asked, "Mr. Liveright, has your home been used as a meeting place 
for Communists recently," you had in mind Mr. Liverigh *s home in 
New Orleans? A. That is right. 

Q. And you had in mind any home he might have had in New 
Orleans? Is that right? A. I think generally yes. 
Q. And Mr. Liveright answered that question, did he not, 
there? He said, "No, of course not, sir." A. Well, rs see, 
r. Rand, apparently he had moved to 2239 General Taylor Street, 
from 333, was it Ware Street? | 
Q. Yes. A. Well that is one of the things we Learned after 
he was subpoenaed, that he had moved. 
Q. That is right. But when you asked this question, you had 
in mind any home that he might have had in New Orleans;|is that 
right? A. Yes. 
tr 341 Q. You wanted an answer tothat. A. Yes. 
Q. And again, when you say "Communists have not been 
meeting at your house," you had in mind any house he might have had 
in New Orleans? A. I think so. | 
Q. Now then, down toward the bottom of page 5 you asked the 
question, "Are you now an active Communist?" At which point-- 
A. I don't see that. At the bottom of page 5? 


| 
Q. No, Iam sorry. Let me rephrase my question. Right 


toward the top of page 5, oh, about six or seven lines down, appears 
the question, "Mr. Morris. Are you a Communist, Mr. Liveright?™ 
Is that right? A. Yes. | 

Q. And shortly after that an objection is interposed by Mr. 
Liveright. A. Yes. | 

Q. And I asked you at one time and was not permitted to con- 
tinue, and let me ask you again--at that time the jury was in the 
courtroom--what was the form of that objection submitted to you? 
A. Well, Mr. Wittenberg wanted the objection not orally|propounded, 
but he wanted us to simply read a paper that he had in front of him. 

tr 342 Q. I don't know that you understood my question. What was 
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the form of the objection which Mr. Liveright submitted? Was it 
written? A. It was a legal, written opinion. 

Q. It was a legal, written statement; is that right? 

A. "Opinion," I stand for. 

Q. And that appears as Appendix I, does it not? A. I believe 
so, yes, sir. 

Q. Approximately how many pages was that written, legal 
opinion?--typewritten pages. Do you recall? A. Well, it is three 
or four, I would say. This shows that it is one, two, three, three 
and a half small-type pages in one of these proceedings--about three 
or four pages. 

THE COURT. That is a very conservative estimate. 

MR, RAND. Yes, I should think it would be more than that. 

THE COURT. Yes, sir. 

BY MR, RAND: 

Q. Now, Mr. Morris, you directed Mr. Liveright, when he 
inquired, to hand up that statement to Senator Eastland? Is that 
right? A. Yes. 

Q. And was it handed up to Senator Eastland? A. Yes. 

Q. And what did Senator Eastland do with it, at the executive 

tr 343 session? A. He and I had read it, both had read it; and he 
asked me what I thought, and I advised him that no foundation what- 
ever is the point of law, and he agreed with me and made the ruling 
that he did. 

Q. This discussion was had before the hearing? A. Iam 
trying to recall, Mr. Rand, whether that was at the time of the hear- 
ing or whether Mr. Wittenberg presented that to us before. We have 
a 24-hour rule, that written statements should be presented to the 
committee within 24 hours. And it seems to me I had some kind of 
a conversation with Mr. Wittenberg, and I think he was not complying 
with the 24-hour rule, and I think he showed it tome. And-- 

Q. And you read it? A. And I read it. 

Q. This was before Mr. Liveright was sworn? A. That is my 
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recollection, yes. 
Q. And what did you do with that statement at that time? 
A. I told the chairman about it. 
Q. And you gave it to the chairman? A. Well, I don't know 
whether I physically gave it to him or whether I orally talked to him 
about it. | 
Q. And you discussed it? A. I discussed it with him. 
tr 344 Q. You are quite sure of this? A. Yes, Iam. | 


* * * * 


tr 345 Q. Did he sustain them? A. He overruled the gbjection. 
* * * * 
tr 350 Q. Mr. Morris, during the short executive session which 
lasted less than five minutes, as this record shows, since part of that 
five-minute period was taken up by your executive-executive session, 
during this short executive session Mr. Liveright had refused to 
state whether he was a Communist; is that right? A. Yes, sir. 
Q. He had also refused to state whether he was an active 
Communist; is that right? A. Yes. | 
Q. He had also refused to state whether he was membership 
director of the Thomson-Hill branch of the Communist Party in 1943. 
A. Yes. | 
Q. Correct? A. Yes. 
tr 351 Q. And he had refused to state that, on the basis of the state- 
ment of objections which you had received, read and discussed early 
with Senator Eastland, and which appears as Appendix 1? A. Yes. 
Q. Is it a fact that you still believed that if an open session or 
public session was held, you would adduce from Mr. Liveright infor- 


mation, testimony, evidence, which might be of interest to the Sena- 


tors and Congressmen? A. Yes. ! 
Q. Did you believe, then, that Mr. Liveright would change his 
mind when the open session was held? A. Well, there was a possi- 
bility, Mr. Rand, because one good way of testing your information is 
to find out whether your witness will deny it or not. 
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Now very often, if you will ask a witness, if you ask him two 
or three questions and you are quite sure of what his answer is going 
to be, if some of your information becomes inaccurate you will find 
very definitely he will enter a denial in the record, if he possibly can, 


if your evidence is inaccurate. 

So very often a subcommittee, or subcommittee counsel, may 
ask a witness a question, who is apparently a completely recalcitrant 
witness; and they just find out whether or not that particular reaction 

tr 352 on his part can test your information. 

Q. You leave me behind, Mr. Morris. Let me ask my ques- 
tion again: 

Did you believe, and if so tell us why, that in view of the ex- 
perience you had’ had with Mr. Liveright in the executive session, and 
in view of the long statement which had been filed with you, that if you 
held an open session Mr. Liveright would change his mind and testify 
in response to these same questions? 

That was'my question, and you may have misunderstood it. 

A. Well, it is not our function to try to presume, to forecast what a 
witness is going to testify to. But we knew that we had before us the 
obligation of making a public record for the Senate of the United States 
and the Congress as a whole to know and to understand. 

We also had some information; we had some evidence. We 
wanted to make a record of that, and we wanted to give Mr. Liveright 
an opportunity in the public record to deny it, so that we could make 
promulgation of these facts to the Senate of the United States. 

Q. You have the authority, do you not, Mr. Morris, to make 
public any record of a hearing in executive session? Indeed, you have 
exercised that authority, have you not? A. It is a cumbersome 

tr 353 authority, yes. 

Q. What do you mean by "cumbersome," Mr. Morris? 

A. You have to get five Senators to agree, and to make a signed 
statement of that fact. 

Q. You have had no difficulty in getting five Senators in 
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connection with other matters, have you? A. Difficulty, yes. 

Q. You mean you have had difficulty in connection with these 
other matters we have discussed? A. Senators are very busy men, 
Mr. Rand, and in order to get five signatures to anything now it takes 
me very often four or five days. | 


* * * * 


| 
Q. AmIclear, Mr. Morris, in my understanding that you 
held this open session because you wanted the denials, the refusal of 
tr 354 Mr. Liveright to testify, to appear on the public record? 
A. We wanted the whole thing to appear on the public record. We 
wanted not only our information, we wanted our evidence, we wanted 
his reaction to our evidence and refusal to deny it, and, where he 
did deny, his denials. | 
As you will notice, his answers are a medley : denials and 
claims of privilege, and some affirmations. And for what they were, 
we wanted them in the public record. We can deal only with the public 
record. Congress understands only a public record. And we cannot 
possibly conduct hearings in executive session only. | 
Q. Then may I ask you why you conduct the hearings in execu- 
tive session? Why did you conduct this earlier hearing? A. Well the 
committee conducts its hearings in executive session so that irrespon- 
sible evidence doesn't get into the public record. And it is a screening 
device to keep these things from becoming-- | 
Suppose we get a person who is irresponsible come in and tes- 
tify in executive session. If we probe the credibility of the witness 
and we fail to find corroboration, you could commit a great wrong by 
putting such testimony in the public record. 
Q. Mr. Morris, you testified a while ago that you had certain 
tr 355 information about which you were certain, and you wanted to 
test the reliability of this witness by determining whether or not he 
might deny certain inaccuracies with respect to that. A. That is one 
of the reasons. I said that was one of the purposes. 


Q. Can you tell us what information it was that you already 
| 
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knew and you were certain about? A. Well, I don't think I used the 
word "certain." I said there was a reliable informant who gave me 
the information. 

Q. That is right. But just a moment ago, Mr. Morris, unless 
I misstate your testimony, you did say that there was certain informa- 
tion you had about which you were certain, and you wanted to test this 
witness’ reliability by determining whether or not he might deny with 
respect to certain minor inaccuracies. A. No. You were asking me 
about purposes of hearings, Mr. Rand. And I said that one thing for 
sure you can learn is that if you have a witness who has elected to 
claim privilege under the Fifth Amendment, that generally you will 
find that if you ask him some information that is not accurate he will 
be glad to enter a denial on the record. 

So even when you have a completely recalcitrant witness, a 
witness who claims constitutional privilege, very often you will find, 

tr 356 by his demeanor and by his responses, a certain testing of the 

information and evidence that you have. 

I can give you examples, if you would like some. 

Q. No, thank you. 

Let me refer you, Mr. Morris, to the first question which ap- 


pears, well, the question which appears toward the bottom of page 5, 


which constitutes the question in Count 1, "Are you now an active Com- 
munist?™ 

Mr. Morris, did you verbalize the capital C in Communist 
there, in any way? A. Well, it necessarily follows from the word 
"active, '' Mr. Rand. 

Q. It does? A. Yes. 

Q. Whatido you mean by that, sir? A. Well, if this is in the 
context of the small C, an academic communist, the word "active"-- 
active Communist--negates that concept, to my mind. 

Q. Did you verbalize it there in any way? Did you explain at 
the time what you had in mind? A. No. 

Q. Indeed, right up above, toward the top of page 5, appears 
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the question, "Are you a Communist, Mr. Liveright?" That also is 
capitalized in the print. Did you verbalize that capital? A. Mr. Live- 

tr 357 right understood the context in which I was asking it. 
Q. Well, I didn't ask you that. I just asked you whether you 
made it plain to Mr. Liveright what context you were asking him in. 
A. My answer is yes. | 
Q. How did you do that, sir? A. By, I suppose, by my inflec- 
tion, my intonation, possibly the way I looked at him. 
Q. How do you define a Communist, in any inflection? A. A 
Communist is an organized participant in the Soviet organization that 
exists in the United States and is generally referred to as the Com- 
munist Party. | 
Q. And by a participant, do you mean a member of the Com- 
munist Party? A. Not necessarily a member. In fact, | you could 
have the device of somebody technically not being a member but being 
a fullscale participant. 
Q. That is, we can have persons who are not members of the 


Communist Party, who, as you intended this question, would never- 
theless be Communists. Is that right? A. Precisely. | 
Q. And if I were to tell you that Webster's New en 
Dictionary defines "communist" as follows: | 
tr 358 "1. One who believes in communism, in any of the 
first three senses named"-- | 
and I shall refer to them in a moment-- | 
"or attempts to put its principles in practice. | 
"2. (Where capitalized) A supporter of the Paris 
Commune, or Communard." | 
And the three senses referred to being: 
"A system of social organization in which goods are 
held in common, the opposite of the system of private property. 
"2. A system of social organization where large powers 
are given to small political units or communes; communalism. 


"3. (Popular usage) Any theory or system of social 
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organization involving common ownership of the agents of 

production, and some approach to equality in the distribution 

of the products of industry; unformulated socialism." 

It I were to tell you that that is how it is defined in Webster's, 
you would not agree with that definition? A. I certainly would not. 

* * * * 

tr 359 Q. Let me ask you whether you agree with this statement, 

made at the beginning of the article on "communism," which appears 
in the Columbia Encyclopedia, 1950: 

"Even before the vague misuse of the word 'communism' 
in recent years by some persons to mean any radical or even 
liberal policy of social reform, it was somewhat loose in 
meaning. " 

tr 360 Do you agree with that statement, sir? A. No. In the con- 

text as I used it with Mr. Liveright, he knew what I meant and I knew 
precisely what he meant. 

Q. You didn't know what he knew, did you? A. I knew pre- 
cisely that he knew what I meant when I asked him-- 

Q. How did you know that, sir? A. Because I knew that the 
information I had was reliable, and I asked him in that context. 

Q. But how did you know what he knew by your use of the 
term, "Communist"? A. By his responses and demeanor. 

Q. And will you tell me, what were those responses? They 
were refusals to answer; is that right? A. That is right. 

Q. And what was his demeanor you refer to? A. A conscious 
reflected recognition of what the questions I was asking were. 

Q. And that evinced itself on his face? Is that right? A. It 
did. 


Q. You also asked him, did you not, at one point later on, 
"Were you ever a member of the Communist Party?" A. That is 
right. 
tr 361 Q. By that you meant something different from "Communist." Is 
thatright? A. Well, it is a particular phase of Communist activity-- 
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formal Communist Party membership. 
Q. A former Communist Party-- A. Formal Communist 
Party membership. 


Q. But you meant something different from the term "Com- 
munist." Is that correct? A. Well-- | 

Q. You didn't intend to ask the same question, did you? 
A. Well, it is a different aspect of the same question. 

Q. But "Communist" embraces something beyond, possibly 
beyond Communist Party membership? Is that right? A. That is right. 
In other words, if they changed the name tomorrow, or in the February 
10th convention which is coming up, and called themselves something 
else, they would still be Communists. | 

Q. In your mind? A. Yes, according to my definition. 

Q. And probably according to Webster's definition, Mr. 
Morris? A. Well, I answered, Mr. Rand, that that is long since 
antiquated, that definition. | 

tr 362 Q. Are you engaged in the profession of etymology? Do you 

work on any encyclopedic works, or on dictionaries, sir? A. No. 

* * * * | 


tr 363 Q. Let me ask you, Mr. Morris, have you ever used the 
term "Communist conspiracy" in questioning witnesses? A. I don't 
recall. The "Communist conspiracy"? 
Q. Yes. Is that a term with a definite meaning, | fast as 
"Communist" is in your mind? A. A very definite meaning, yes. 
Q. You believe there is a definite meaning, so that if that 
question-- A. It is not the same meaning as “Communist, " but it 
certainly has a fixed meaning. | 
Q. It has a fixed, definite meaning? A. Precisely. 
* * * * | 
tr 365 Q. I refer you to pages 12 and 13, the last paragraph on 
page 12 and the first paragraph on page 18, of Exhibit 7. And let me 
read your statement there. It is not quite the last paragraph on page 
12-- | 
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‘Mr. Chairman, this committee has been informed that 
Mr. Liveright and his wife were active in the Communist 
Party of New York City, and that at the time and date they 
moved to the South, they were formally asked by their Commu- 
nist Party superiors to keep away from formal associations 


with the Communist Party at that time in their activities." 

And then I carry you to the top of page 13: 

The purpose of subpoenaing this witness and asking 
him the following questions is to determine to what extent 

Mr. Liveright's activities have been carried out in New Orleans 

in the framework of the Communist Party and to what extent 

they have been carried out in some other framework." 

That was the purpose you had in mind in interrogating Mr. 
Liveright; is that correct? A. It was one of the purposes, yes. 

Q. You state this as being the purpose of subpoenaing him and 

tr 366 interrogating him. A. Well, naturally we were not going to 
confine ourselves to that particular purpose. There is a very obvious 
and very outstanding fact, and we want to find out about it. We don't 
restrict ourselves to that. 

Q. Well; when you made this statement, Mr. Liveright 
was in the hearing room, was he not? A. Yes. 

Q. And he heard you make this statement with respect to the 
purpose of subpoenaing him? Is that correct? A. Yes. 

Q. And the statement was made for his benefit as well as 
Mr. Wittenberg’s and Senator Eastland's? Is that right? A. Not 
exclusively. 

Q. For whose benefit other than those three gentlemen? A. For 
the benefit of the record, for the benefit of anyone who may have been in 
the room listening to the testimony. And maybe some other Senators 
were there and they would like to know about it. 

Q. The record doesn't disclose that any other Senators in this 
subcommittee were there? A. Were sitting as the subcommittee. 
Generally there is an audience. From time to time Senators do walk 
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in. I just don't recall who was there. | 

Q. What do you mean by the term, "the South"? Ae I hadn't 

tr 367 really thought, Mr. Rand. I suppose anything south of the 

old Mason-Dixon Line. | 

Q. And where does that Mason-Dixon Line run? A. Well, 
it runs through Maryland and West Virginia, doesn't it? 

Q. You would consider, then, Kentucky possibly the South? 
A. Well, I think if I talked of Kentucky I would talk of a border 


State. 


Q. That is, you wouldn't include that in the term of "the 
South"? A. No. 

Q. Would you include the District of Columbia in ig term of 
“the South"? A. No. 

Q. Indeed, I may have an entirely different notion of what the 
term, "the South," means from what you have. Is that right? A. Yes, 
you may well. | 

THE COURT. Would you call New Orleans in the South? 

THE WITNESS. I would, Your Honor. | 

* * * * 

tr 368 Q. What is meant, Mr. Morris, by the term "afiiliated" when 

you use it in connection with your inquiries? A. Where is the word 
"affiliated"? May I see it in the context? | 

Q. Yes, page 14, less than half way down the pagi - 

tr 369 "Now, have you affiliated with a Communist cell"-- 

What is meant by the term, "affiliated," as far as| you are con- 
cerned? A. Well, the original meaning of "affiliated," is to become 
a son to, isn't it?--filius--and therefore, I suppose, to become a 
comrade of, a member of, the existing cell. 

Q. You had in mind, then, when asking that question, whether 
Mr. Liveright had become a member of a Communist gi in the city 
of New Orleans? A. Yes. 

Q. Now, you would never use the term affiliated” as connot- 
ing something other than membership in connection with Communist 
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cell or Communist Party? A. Well, it certainly opens up the possi- 
bility, if Mr. Liveright would tell exactly what his relationship 
would be. And if it was something less than full membership, and if 
he described it. ‘I just don't know, Mr. Rand, you see. It opens up 
the issue, and we ask him to tell us precisely what it is. "Affiliation" 
is a term that connotes certainly close, intimate connection with. 


Q. Not necessarily membership? A. Not necessarily. 
Q. But it may connote membership? A. It probably does, but 
tr 370 not necessarily. I think the origin of the word, "filius," or 
"son," shows this intimate connection. I think that is the outstanding 
feature of that word. 

Q. Thatiis right. But it can connote membership, or it can 
connote non-membership, but close connection of some sort. 

Have you ever used the term, in connection with your inquiries, 
"professional Communist," as opposed to "non-professional Commu- 
nist'’? A. I don't recall that word. That doesn't seem like a good use 
of the word to me. If I have used it, I don't think I have conveyed a 
clear thought. 

Q. Are there Communists who are professional Communists 
in the sense of being paid Communist functionaries, as opposed to 
those who are not paid Communist functionaries? A. Yes; but their 
pay is nominal. There is no profit involved. 

Q. SolIunderstand. But nevertheless they are in that profes- 
sion; that is their business, Communist functionaries. Is that right? 
A. I think you could call them that, yes. 

Q. And what do you mean by a "professional" person? A. Pro- 
fessional in the sense that we use "professional branch of the Commu- 
nist Party"? 

tr 371 Q. No. In the sense that you use "professional" people, at 
page-- A. Well, that is what I say, in that connection. 

Q. I think itis 15. No, 14. A. I think that means other than 
workers. 

Q. What do you mean by "workers"? A. Workers are members 
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of labor unions, people who perform physical toil--seamen, plantation 


workers. 


Q. Might not the term "professional people" be susceptible 
of different meanings to different people? A. It might well be. 
* * * * | 
tr 372 Q. But it is quite possible, as you have said already, that one 
person may deem A a professional person, whereas the other person 
may deem him a non-professional person. Is that correct? A. Well, 
that is correct, but not in the context in which we were asking Mr. 
Liveright. 
Q. What was the context, sir? A. We were asking him 
whether or not he was active in the professional branch, | the specific 
professional branch of the Communist Party which we knew he knew 
about and he knew the make-up of, and I knew the make-up and he knew 
+he-make-up. So we were talking about a particular thing. 
Q. Well, you knew that, sir. But your question /here was: 
373 "Now, have you affiliated with a Communist cell in the 
city of New Orleans, composed of professional people?" 
Was there any explanation there of what you meant by "“vrofes- 


sional people"? A. When you use a word of that nature, if it conveys 
to Mr, Liveright-- | 
Q. Well, you don't know what it conveyed to Mr. Liveright. 
A. I don't know what it conveyed. But if he had any objection to my 
use of the word--it is an ordinary word--he should indicate to me that 
he doesn't understand the word, which was not his position at all, 
Mr. Rand. 
Q. That I understand, sir. 
Now I refer you to the question toward the bottom of page 14: 


"Now, were there Communist meetings in your home" 
et cetera. | 
What are Communist meetings, sir? A. Communist meetings, 
as I asked it there, are meetings of individual persons who were 


participants in and members of that Soviet activity in the United States 
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which generally takes the form of Communist Party activity. 

Q. By the way, you did not capitalize that in your verbaliza- 

tr 374 tion, did you? A. No, All of this is in the framework of 
capital C. 

Q. How did Mr. Liveright, how was he expected to know that? 
Did you tell him that in the beginning? A. When you talk about a Com- 
munist cell, that is certainly not an academician's term. 

Q. Well, a Communist meeting, is it possible to refer to 
Communist meetings as meetings of persons other than those members 
of the Communist Party? A. Not when you talk about branches and 
cells. 

Q. No, Iam talking about this, "Now, were there Communist 
meetings." Is it possible, in using the term "Communist meetings," 
to refer to meetings of persons other than members of the Communist 
Party? A. And participants in the general Soviet activity, as I have 
defined the term. 

Q. I put my question, "other than members of the Communist 
Party." The term "Communist meetings" would embrace, would it 
not, meetings of persons other than members of the Communist Party? 
A. Yes. 

Q. It would also embrace, would it not, to some persons, 
meetings of persons who are members, and only meetings of persons 
who are members of the Communist Party? A. Yes. 

tr 375 Q. Mr. Morris, I refer you to Report No. 1766, Government 
Exhibit 7, and ask you whether that is a report of the Subcommittee on 
Internal Security, or whether it is a report from the Committee on 
the Judiciary. A. I think it is a report from the Committee on the 
Judiciary. I believe it is. 

Q. Do you know whether any meeting was had in the Committee 
on the Judiciary with respect to this report? A. Yes, there was a 
meeting. 

Q. When was that had, sir? A. I don't know. 

Q. Who was present, sir? A. I don't know. I was not present. 
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Q. How many members, if you know, voted in favor of this 
report, and how many members voted against the report? 
THE COURT. He said he wasn't there, sir. Dojyou want him 
to give hearsay? 
MR. RAND. Yes, sir, if he knows. 
THE WITNESS. I don't know. 


* * * * i 
- | 
Q. Mr. Morris, if Iam correct, when we got to the question 
tr 376 of the Westchester County post-office box, during the direct 
examination by Mr. Hitz, you stated that you had some information 
and some evidence of the fact that Mr. and Mrs. Liveright had rented 
such a box. I particularly noted the distinction, "information and 
evidence." Can you tell us what was the evidence, as opposed to the 
information that you had? A. I will answer the general |nature of it. 
I know when we learned we had the information about that, Mr. Mandel, 
our Research Director, then followed up and received something which 
I classify as evidence, rather than the simple, oral information that 
had been communicated. In other words, he got some corroboration 


in the form of evidence, whether it was a notice from the post office 
or to some such effect. 
Q. You don't know what it was? A. I cannot recall at this 
time. 
MR. RAND. I take it, Your Honor, that I am barred from-- 


| 
well, let me put the request. I should like to request Your Honor at 


this time, for the record, to order the witness here to bring into the 
courtroom all of the information and/or evidence which he says the 
subcommittee had prior to the subpoenaing of Mr. Liveright, so that 
I can examine with respect to that information and evidence, and seek, 
if possible, to contradict the testimony of this witness. | 
THE COURT. I will deny the request. 
* * * * 
379 MR. HITZ. No, Iam not. And I would like to make an objec- 
tion to this line of testimony, because we think it is irrelevant. 
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tr 380 Now the purpose of it is to attempt to obtain a requirement 
from this Court that any witness must be advised, without a request, 
of any particular investigation that may be a part of the reason why he 
is called. 

If they obtain that, then the next argument is that that is the 
purpose, to the exclusion of ali other investigations that might be 
within the scope of the broad authority of the committee. 

That presupposes that a statement by the Chairman to the wit- 
ness, as to the investigation's purpose in which he is actually called, 
will delimit the authority of the committee. 

That is a fallacious reasoning. We submit to Your Honor that 
that is not the situation; that this committee has power under its 
authority at all times in any investigation as to any witness. 

So that if that is the purpose, that Mr. Rand has stated to us, 
it is irrelevant for any purpose that we have to try here. 

At no time does the committee talk itself out, so to speak, of 
the full authority! that is given to it, merely by making a statement 
of this sort. 

Furthermore--and this will have to do with the materiality of 
this--furthermore, the statement that was made to this witness in the 
afternoon session, open session, is about as broad as the entire 


381 authority of the committee anyway. 
THE COURT. It is the latter thing with which I am concerned, 
because I don't see how it can be much broader, the first part of that 


statement, anyway-- 
"We shall try to determine to what extent Soviet power 
operates through the Communist Party here." 
* * * * 
REDIRECT EXAMINATION 

BY MR. HITZ: 

Q. Mr. Morris, do I understand your testimony to be that this 
subcommittee at\all times is operating under Resolution 366's authority, 
but that at certain times it may be particularly interested with respect 
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to a particular witness in a certain phase or project of the full author- 
ity? A. Yes, that is right, Mr. Hitz. | 

Q. At any time by making opening statements of what a particu- 
lar line of inquiry might be, either topic-wise, such as in education, 
or geographically, does or did the committee or subcommittee intend 
to limit itself from an operation under the full authority of the resolu- 
tion? 

* * * * | 

tr 384 MR. HITZ. We have been hearing about an hour of cross- 

examination from Mr. Rand as to what this witness meant by the use 


tr 385 of certain words in questions put to Mr. Liveright. Iam asking 
a question not too far away from the competency that is inherent, or 
lack of it inherent, in that question, namely, what does this witness 
believe was the purpose of the committee--much the same. 
THE COURT. I think it is very similar. 
Did you advise the committee, sir? 
THE WITNESS. I did, sir. | 
THE COURT. And what your advice as to what they were pro- 
ceeding under? 
THE WITNESS. What they were proceeding under, Your Honor? 
THE COURT. Yes, sir. 
THE WITNESS. In this particular series? 
THE COURT. No, sir--in any part of it, sir. 


Were you proceeding under the basic resolution? 
THE WITNESS. Under 366, at all times, sir. 
THE COURT. You were? 


THE WITNESS. Yes, sir. 

THE COURT. To the extent of your knowledge and i sbility did 
they adhere to that advice and follow it? 

THE WITNESS, At all times. It is the course that the commit- 
tee pursues which--and the Chairman and the members know that--that 
there would be no restrictions on the scope of its authority. And as I 
say, Your Honor, the various editorial headings are something that we 
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tr 386 apply in order to keep the evidence in a reasonably dispensable 
channel, 

MR. HITZ. Thank you, sir. 

BY MR. HITZ: 

Q. Mr. Rand queried you concerning the meaning of "'Commu- 
nist conspiracy," the word "South," the word "affiliated," the expres- 
sion "Professional people," and certain other expressions you put in 
your questions. 

At any time during the hearing or before the hearing, or even 
afterwards, did Mr. Liveright or his attorney, Mr. Wittenberg, ask 
for any elucidation or definition of those terms? 

MR, RAND. I object, Your Honor, on the ground of relevancy. 
The O'Connor decision is ample authority for the proposition that a 
witness need not object to the vagueness or impreciseness of terms, in 
order to be immune from contempt citation or prosecution where the 
terms are vague. 

THE COURT. I think this is directly responsive to the ques- 
tions you have put, sir. 

MR. RAND. No, Your Honor. My questions-- 

THE COURT. Well, I have so held, anyway. So you had better 
protect yourself. 

THE WITNESS. No. 

BY MR. HITZ: 

387 Q. Was there any indication from either Mr. Liveright or his 
attorney that they failed to understand the terms that you used in any 
of the questions put to them? 

MR. RAND. The same objection, Your Honor. 

THE COURT. Yes. 

THE WITNESS. "Any," was it, Mr. Hitz? 

BY MR. HITZ: 

Q. Any intimation that they lacked an understanding of the 
words that you were using. A. No, there wasn't. 

Q. Particularly these several I have just quoted. A. No, 


none whatever. 

* * * 

Q. In view of your stated purpose in advising the Chairman to 
proceed with an open session after receiving some of Mr, Liveright's 
testimony; that it was to bring to the attention of the Senators, present 
and not present, the answers, the attitudes and the questioning in the 

tr 388 course of the hearing concerning Mr. Liveright, was there also 
in your mind and that of the Chairman, by reason of the conference, 
that the Chairman and you might ask more questions in the open ses- 
sion and cover more ground than was briefly covered in the five or 


10 minutes of the executive session? | 


* * * * 
THE WITNESS. There was certainly in our mind that we could 
ask more questions. 
* * * 
RECROSS EXAMINATION 
BY MR. RAND: 


* Powe * * * 


- 


390 Q. Mr. Hitz asked you whether one of the purposes for holding 


a public hearing was to ask more questions, and you replied that it 
was. A. It was, one of the reasons, yes. 

Q. One of the reasons. | 

There was nothing to prevent you and Senator Eastland from 
asking more questions at the executive session, was there? A. I 
don't know whether there was anything to prevent us. Maybe there 
were some reasons at the time that made it seem disadvantageous to 
go on. | 

The point is that the committee elected to ask only so many 
questions in executive session, by way of assessing what the situation 


was, before it made a public record to be presented to the whole 


Congress. | 
Q. I didn't quite understand you. Were you able to assess 
what the situation was from this five-minute executive session? A. Yes. 
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* * * * 


tr 391 Q. What'was the situation as you assessed it at the end of the 


executive session? A. One reasons we hold executive sessions-- 

Q. No. What was the situation as you assessed it at the end 
of this executive session with respect to this witness? A. One situa- 
tion, we didn't have the wrong Herman Liveright. 

Q. And you assessed that because of Mr. Liveright's refusal 
to answer these questions? A. Well, he acknowledged that he lived 
at 333 Ware Street, didn't he? 

Q. Well, didn't you know that before? You didnot? A. I 
mean, if this is the Herman Liveright who lived at 333 Ware Street, 
then we know it is the same Herman Liveright about which our infor- 
mation and evidence indicates. And there is one thing we verified 
there. That alone would justify our making an assessment of the 

tr 392 situation. 

Q. Yes, I know. But is that what you were seeking to verify, 
that this was the same Herman Liveright? A. One of the things, of 
course. 

Also, if Mr. Liveright had come in-- 

Q. Iamsorry. A. --and said, "Yes, I was a Communist, and 
this was my participation in the Communist organization, in all likeli- 
hood we wouldn't have had an open session following, because the evi- 
dence he would have given us there would have caused us to undertake 
a further investigation of this evidence. 

Q. Well, let me explore that. You would not have had an open 
session had he admitted membership. A. Possibly not. 

Q. Wouldn't that have been just as important in terms of 
communication to other Senators, as the fact that he refused to 
answer? A. That is true, Mr. Rand. It would be much more so, so 
much so that before you wanted to present it you would have to have a 
thorough investigation. One question you would ask him would be how 
many other people were in the Communist organization with him. And 
he presumably would give you some names. And you would have to 
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check on all those names. And you could never possibly 
hearing on in the same day. | 

tr 393 Q. I put it to you as my last question and ask you whether as 
a matter of fact one of the purposes of holding a public hearing was or 
was not to embarrass and humiliate and expose Mr. Liveright. 
A. It certainly was not. 
* * * * 
FURTHER REDIRECT EXAMINATION | 
BY MR. HITZ: | 
Q. Did Mr. Liveright or his attorney request on the 19th of 
March, 1956 that they be permitted to return back to New Orleans as 
soon as possible? A. Well, Mr. Wittenberg wouldn't be returning 
to New Orleans. | 
Q. No; he is from New York. A. He is from New York, I 
don't recall what they wished. Mr. Wittenberg had a request, as I 
grope this morning trying to recall the specifics of that conversation, 
and if he did have a request, we tried to honor it as much as we could. 
My recollection is that he did have a request and we couldn't comply 
completely with it. It may even have been that he wanted the hearing 
the same day. | 


Very often counsel--and I notice even counsel present today-- 
in the course of time ask you, for the convenience of their clients, 
tr 394 that you have both sessions the same day. And we try as much 
as possible, if we can, to comply with that request. 


Q. Yes, sir. Thank you. 


ON DEFENDANT'S MOTION 
TO STRIKE TESTIMONY 


MR, RAND. Your Honor, I move that all of the testimony re- 
| 
ceived yesterday from Mr. Morris with respect to the information 


| 
| 
* * * * | 
| 
| 
| 
| 


which he and/or other members of the committee or committee staff 
| 
tr 411 received with respect to the defendant, Mr. Liveright, that 
all such testimony with respect to such information, the nature of 
| 
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it, the fact that it may have been received or was received, be strick- 
en, and that the Court disregard all such testimony in reaching its 
determination in this case. 

The grounds of my motion are these: 

I assume that the testimony has been adduced by the Govern- 
ment here, primarily if not solely, in order to prove that certain 
information was received by the subcommittee in question prior to 
the time it issued its subpoena to the defendant and prior to the time 
it interrogated the defendant. 

I sought to test the veracity of Mr. Morris" testimony with 
respect to the receipt or the existence of such information, and with 
respect to the awareness by the committee of the existence of such 
information. I sought to test that first by the issuance of a subpoena 
directed to Mr. Morris. Your Honor granted the Government's 
motion to quash that subpoena. ji 

I sought further to test the veracity of Mr. Morris' testimony 
by requesting this Court to order Mr. Morris to bring in such infor- 
mation for our inspection and use on cross-examination. The Court 
denied my request that Mr. Morris be so ordered. 

I further sought to inquire into the identity of the informant who, 

tr 412 so Mr. Morris testified, was responsible for at least a good 
part of the information which he testified the committee received. 
Your Honor did not permit me to inquire into the identity of the in- 
formant. 

There was no evidence, so far as I recall, here which would 
demonstrate that internal security considerations and the interests 
of the United States in maintaining the internal security would in any 
sense be impaired by the disclosure of the name of that informant. 
Nevertheless I sought on yesterday to discover whether the informant 
was, as I put it, a professional informant, that is, one who might be 
regularly used by the Government and whose identity perhaps the 
Government might claim should not be disclosed, or, to the contrary, 
a casual informant. You Honor will recall that the Court did not 
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permit me to inquire into that fact. 
Therefore I believe the defendant here has been deprived ofa 
right to fair and full cross-examination, and thus depriyed of his 


rights to due process under the Fifth Amendment, as well as to his 
rights as a defendant in a criminal case under the Sixth Amendment. 
Those are my grounds for the motion to strike. | 
* * * * | 

tr 413 THE COURT. I will deny your motion, sir. I think these 
matters have been gone into pretty fully at other times in the pro- 
ceeding. 


| 
* * * x | 


tr 416 MR. RAND. May we stipulate then for the record, Your Honor, 

that no leave was requested of the Senate by the Internal Security Sub- 
committee or the Committee on the Judiciary for the sitting on that 
day by that subcommittee while the Senate was in session? 

THE COURT. Do you think that is the fact? 

MR, HITZ. I think it should be worded that no leave was 
granted by the Senate, pursuant to a certain section of the rules. 
Because I don't know that a request wasn't made. I assume it wasn't. 
But I do know that no permission was given--the same result. 

THE COURT. In other words, the record will show by stipula- 
tion that no leave was granted. 

MR. RAND. By the Senate. 

THE COURT. What was that date, now, for my purposes? 

MR. RAND. March 19, 1956. 

tr 417 And will it be stipulated as well, Mr. Hitz, that) the Senate 

was in session during that day? Or may we ask the Court to take 
judicial notice of the Congressional Record for that day? 

MR. HITZ. I can't stipulate that, because I don't know. But 
Mr. Rand asked the witness, and the witness said he wouldn't dispute 
it if Mr. Rand stated that he had looked it up. So that is the state of 
the record, 

THE COURT. Let us assume that it was in session, unless a 
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further check corrects that. Is that satisfactory? 
MR. RAND. That is satisfactory. 
MR, HITZ. That is satisfactory to the Government. 


* * * * 


ON DEFENDANT'S MOTION 
FOR JUDGMENT OF ACQUITTAL 


MR, RAND. May it please the Court, the defendant now moves 
for judgment of acquittal, with respect first to all the counts of the 
indictment, and then we shall move for a judgment of acquittal with 
respect to specific counts. 

* | * * * 

547 THE COURT. Allright, gentlemen. I have heard each of you 
at substantial length, and through your help I was in a position to read 
many of the cases, at least, which you gentlemen have referred me to, 
which you deemed pertinent to your particular causes. And I have of 
course heard the evidence in this case. 

548 Your motions, Mr. Rand, are in many parts, and I think they 
are susceptible of being dealt with under certain basic headings. 

I am going to find that there was a competent subcommittee; 

Two, that it was engaged in a legislative purpose, and that it 
was functioning in a field in which it could have legislated, and in fact 
had by its previous actions demonstrated such right. 

Third, the proposition of pertinence, I think certain of these 


counts are pertinent as a matter of law. And even if such not be the 


fact, there is adequate evidence to show the pertinence of the questions 
propounded. 

And save as to the count, I believe, 15 which I have previously 
dealt with, I see no justification at this juncture, in the light of the 
Orman case, to dismiss any of the other counts. 

I think I completely agree with the Orman case as to those 
which may have some similarity, that consideration ought to be given 
to that fact if and when it becomes necessary to impose a penalty in 
the case. 
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I might add that particularly as to the executive session where 
the report, 1766, does not set forth, as it does in the open session 
covered in the same report, by preliminary statement the functioning 

tr 549 which was to occur on this occasion, I find that the evidence 
here is sufficient, through the testimony of the Government, to show 
that this defendant through his counsel was adequately advised as to 
what was to transpire. That is corroborated by the very scholarly 
memorandum and opinion given to the committee by his then counsel, 
Mr. Wittenberg. And further that Mr. Wittenberg was in constant 
attendance of this defendant throughout the trial, as reflected by the 
report, and he was consulted on many matters throughout the proceed- 
ings. ! 

Having so found, I will deny your motion for judgment of 
acquittal at this time, subject, of course, to what I did previously 
rule, that you would have the opportunity to present the link which 
was missing. 


* * * x | 


| 
tr 564 DEFENDANT'S MOTION FOR PRODUCTION 
OR FOR INSPECTION OF SUBPOENAED 
DOCUMENTS, RENEWED 


MR. RAND. Your Honor, at this point for the record, in so 
far as there remain 14 counts in the indictment, we should like to 
renew our motion which we made at the rather remote and rather 


early portions of this trial with regard to the subpoenaed documents. 
In other words, the motion was to direct that the subpoenas be com- 
plied with, or in the alternative to request the Senate committees and 
the Senate to permit defendant or his counsel to inspect and make 
copies of the documents referred to in the subpoena. | 
And I take it Your Honor will adhere to his prior ruling and 
deny the motion. | 
THE COURT. That is right. I understand that what you re- 
quested is all embraced in those two subpoenas which we dealt with. 
MR. RAND. That is right, Your Honor. | 
At this point, then, Your Honor, I would like to make an offer 
| 
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of proof as to what we believe we would establish had the subpoenaed 
documents either been brought into the courtroom in response to the 


subpoena, or had we been permitted to inspect and copy those sub- 


tr 565 poenaed documents and subpoenaed materials. 

* * * * 

We offer to prove, and believe that we could prove, through 
the material referred to in the subpoenas, that the subcommittee on 
Internal Security of the Committee on the Judiciary, prior to the time 
it subpoenaed the defendant here, Mr. Liveright, and prior to the 
time, to-wit, March 19, 1956, when it put the questions involved here 
to Mr. Liveright, that the subcommittee had in its files all the infor- 
mation which it here sought to elicit from the defendant, about him, 
and indeed perhaps more information than it sought to elicit from the 
defendant in the 14 questions which remain part of the 14 counts. 

Having shown that the committee had all this information in its 

tr 566 files at those times, we would prove, had we the subpoenaed 
documents, that the committee had no legislative purpose in its ques- 
tions put to the defendant, but rather had the sole purpose of harrass- 
ing the defendant and exposing him to the contempt of his associates 
and to the contempt of the general public. 

Furthermore, this same proof which we would submit had we 
these documents would, we believe, establish that the committee had 
in its files all of the information which it sought to elicit from the 
defendant, and thereby would have demonstrated that the committee, 
that is, the subcommittee, was not acting with the least possible 
power, as required by the Supreme Court of the United States, but was 
in fact seeking to compel testimony from the defendant which it already 
had obtained in abundance from other sources. 

Finally these proofs, we believe, would further have established 
a defense under the First Amendment, which we have not been able 
here to establish. 

Beyond that we offer to prove-- 

THE COURT. What do you mean by that, sir? 
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MR. RAND. I believe we would have shown that the information 
they had was of such a nature that the questions put to the defendant 
invaded the First Amendment privileges, without the need on the part 
of the committee to invade the defendant's privacy in onder to obtain 
such information. 

tr 567 It is merely, I suppose, a converse of the eels the doctrine 
of the least possible power--that they had all this information; they 
didn't need to invade the privacy of the defendant in order to get it. 

We wili also offer to prove, and would expect to prove, had 
these materials been afforded to us, that the excerpts from the min- 
utes of the Committee on the Judiciary and from the minutes of the 
Subcommittee on Internal Security, which were here offered and re- 
ceived in evidence, were not accurate excerpts and did not truly re- 
flect the minutes of the Committee on the Judiciary and the Subcom- 
mittee on Internal Security, as they purport to do. 

THE COURT. What do you mean by that, sir? 

MR. RAND. I mean by that that if we had the minutes before 
us, we believe that we could prove that the excerpts which have been 
certified by Mr. Davis and I think Miss Baker were not true and accu- 
rate excerpts from the minute books of the committee and the subcom- 


mittee. 

THE COURT. Do you mean that literally? ! 

MR, RAND. Yes, Your Honor. We have no way-- 

THE COURT. No, I am not asking you if you have no way. But 
you are making an affirmative statement now. You are saying to me 
that you would prove that these were falsifications. | 
MR. RAND. We believe we would prove that these are not ac- 


568 curate reproductions of the minutes-- 
THE COURT. Let us use "accurate" or use "false, " either 

one you want, sir. i 

MR, RAND. No; I would not ascribe a motive, which "false" 


does. 


THE COURT. Let us say it is without motive. You are saying 
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to me that that which is brought here is not the fact, to the extent that 
it was brought here? 

MR. RAND. Your Honor, Iam saying to you that we believe 
that if we could see these minute books, we might prove-- 

THE COURT. You what, sir? 

MR. RAND. We might prove. 

THE COURT. All right. 

MR. RAND. That these were not accurate excerpts, accurate 
reproductions. 

THE COURT. Well that is different, when you say you believe 
you might prove it. 

MR. RAND. Well, Your Honor, I have never seen the minute 
books. 

THE COURT. Well, sir, that is why I was wondering. Be- 
cause if you had, I think you would have something entirely different. 

MR. RAND. No, Your Honor, I have not. 

THE COURT. But your statement was that you would prove 

tr 569 that these were not accurate statements. 

MR. RAND. No, Your Honor. Then let me withdraw that and 

say we believe we might prove these were not accurate statements. 


* * * * 


575 DEFENDANT'S MOTION FOR JUDGMENT 
OF ACQUITTAL RENEWED 


MR. RAND. Your Honor, I now renew our motion for judgment 
of acquittal, restricting it of course to the 14 counts which remain in 
the indictment. And the grounds for the motion, in so far as the 14 


counts are concerned, are the same as advanced earlier today, ex- 
cept that Your Honor is now advised of our offer of proof. 

IT assume--well, I will not assume. 

THE COURT. You may assume. My ruling is the same, sir. 

MR. RAND. In other words, your ruling is a denial of the 
motion for judgment of acquittal with respect to the remaining 14 
counts. 
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THE COURT. Yes, sir. 

MR, RAND. On the same grounds. 

THE COURT. Yes, sir. 

* oo eae * * | 

MR, RAND. All right. Now in view of that, of course, I 
should like the record to show that we take exception--I just want 
the record to be clear--that we take exception to any charge in which 
this Court may give, first that the authority of the committee was-- 
that there was authority in the committee; second, that the questions 


were pertinent; third, that the subject matter under investigation was 


one constituting a valid legislative purpose. 
I think the record is plain that we do take Seention. 
THE COURT. All right, sir. 
* * * 
tr 634 CHARGE TO THE JURY 
THE COURT (Keech, J.): Ladies and gentlemen of the jury, 
the defendant Herman Liveright is charged with what is known as 
contempt of congress, growing out of his alleged refusal to answer 
certain questions propounded to him at a hearing of the Subcommittee 
on Internal Security of the Senate Judiciary Committee on) March 19, 
1956, and in the District of Columbia. The indictment, zi originally 
presented, consists of 15 counts. 


As counsel have already told you in their argument, as to the 
15th count there has been a verdict of acquittal directed by the Court; 
the Court holding that the defendant had a right to refuse to answer 
that particular question because of the confidential relati oship which 
exists between husband and wife. I will instruct you later in this 
charge that, as to the other questions, it was the duty of the defendant 
to answer the questions and that the committee had the right to pro- 
pound the questions and seek an answer thereto. 

* * * * 
640 The elements of the offense which must be established by the 
government in order for you to find this defendant guilty under any one 
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of the 14 counts left for your consideration, are (1) that the defendant, 
Mr. Liveright, was summoned as a witness by authority of the Senate 
to give testimony before a committee of the Senate on a matter under 
inquiry before that committee; (2) that Mr. Liveright was asked the 
particular question set forth in the particular count; (3) that the ques- 
tion was pertinent to the question under inquiry; (4) that Mr. Liveright 
refused to answer the question, and (5) that his refusal to answer was 
willful. 

As to the first element, that the defendant was summoned as a 

tr 641 witness by authority of the Senate to give testimony before a 
committee of the Senate on a matter under inquiry before that commit- 
tee, you are instructed as a matter of law that this element has been 
proved by the government. The defendant, Mr. Liveright, does not 
deny that he appeared before the Senate Subcommittee on Internal 
Security at the time and place described in the indictment, and the 
Court instructs you as a matter of law that the Subcommittee was then 
and there a duly constituted committee of the Senate inquiring into a 
matter within the authority delegated to it by the Senate of the United 
States and the Senate Committee on the Judiciary. 

You are further instructed as a matter of law that the govern- 
ment has also proved the third element, namely, that the questions 
stated in the indictment were pertinent to the question then under 
inquiry by the Subcommittee. 

So, as to each count you have for your determination three 
questions only: One, was the particular question asked of Mr. Live- 
right at the subcommittee hearing; two, did Mr. Liveright refuse to 
answer that question, and three, if so, did he willfully refuse to 
answer. 

The first two questions need no explanation. As to the third 
question, did he! willfully refuse to answer, you are instructed that 
‘twillful™ as used in the statute means simply deliberately or inten- 

tr 642 tionally as distinguished from inadvertently or accidentally. 

If you find that the defendant objected to any question, in order 
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to find that he willfully refused to answer you must find that his objec- 
tion was overruled and he was directed to answer, and Te been so 
directed he intentionally refused to answer. 
The defendant's motive in refusing to answer, or his reason 


for such refusal, is not material so long as you find that he did so 
refuse intentionally and deliberately. | 
"Willfully” does not mean that the refusal to answer a question 

must have been for an evil or bad purpose. The reason lor purpose of 
the refusal to answer is immaterial whether it be done in good faith 
or bad faith, so long as the refusal is deliberate and intentional and 
is not a mere inadvertence or accident. 

Even if the witness believes that he has a legal right to refuse 
to answer a question, if that belief is erroneous this circumstance 
would be immaterial, for one decides at his own peril what his legal 
duties are. | 

You are further instructed that the fact that the defendant may 


have acted pursuant to advice of his attorney, or others, would not be 


justification for his refusal to answer a proper question, And as I 
have already instructed you, the Court has ruled as a matter of law 
643 that each of the questions set forth in this indictment was a 
pertinent or proper question. So that if you find it was in fact asked 
of the defendant, then he was required to answer the question. 

The charge in this indictment, although it is referred to as 


"contempt" of Congress, does not mean a personal animosity or dis- 


like toward the Congressional committee or any of its members. The 
charge here consists of the elements as I have defined them for you: 
To summarize, the deliberate and intentional refusal to answer a 
pertinent question put to a witness concerning a matter into which 
the Congressional committee has authority to inquire. | 
* * * % 
644 MR. RAND. I object to the charge that the defendant had the 
duty to respond to all questions in counts 1 to 14. | 
I object to the charge that the subcommittee was then and there 
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tr 645 a duly constituted committee of the Senate inquiring into a 


matter in which it was authorized to inquire. 
I object to the charge that the questions as stated in the indict- 
ment, to wit, questions referred to in counts 1 to 14, were pertinent 


to the question under inquiry by the subcommittee. 

I object to the charge that the jury has only three questions to 
examine, namely; was the question asked, did the defendant refuse 
to answer it, and, three, that the defendant willfully refused to answer 
it. 

I object to the charge that the reason for the defendant's refusal 
not to answer any particular question is not material. 

THE COURT: I don't know what you mean by that, now. 

MR. RAND: I think your Honor did charge that. 

THE COURT: Yes, but I would like to know why you say that. 

MR. RAND: Because it is our contention as of yesterday, your 
Honor, that the question of the First Amendment privilege had to be 
submitted to the jury. 

THE COURT: Oh, I didn't catch the significance. 

MR, RAND: I object to the charge, which I have taken is repe- 

tr 646 tition of a/prior one, that the Court has ruled that each of the 
questions were pertinent and proper questions. Your Honor did charge, 
I might say, that the jury must find that the objections interposed by 
the defendant to the questions asked of him, were overruled. 

I should like to reiterate here our request for a charge that the 
jury must also find that fair consideration was given to the objections 
by a duly authorized subcommittee. 

* | * * * 

tr 656 THE DEPUTY CLERK: Members of the jury, your foreman 
says that you find the defendant guilty on each of the first 14 counts 
and that is your verdict so say you each and all? 
(The members of the jury nodded affirmation. ) 

MR. RAND: Your Honor, I should like at this time, pursuant 

to Rule 29 of the Federal Rules of Criminal Procedure, to move for a 
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judgment of acquittal, first with respect to Count 5 on the ground that 


plainly from the record there was a failure on the part of the govern- 
ment to prove beyond a reasonable doubt that defendant Herman Live- 


right willfully refused to answer the question referred to 


‘in Count 5, 


tr 657 and I should like to move for a judgment of acquittal as to 
Counts 7 and 12 on the same grounds, and I should like also to move 
for a judgment of acquittal with respect to Counts 1, 3, 5, 6, 7, 9, 12 
and 14 on the ground that the questions propounded therein, or the 


questions which were reflected in those counts, were so 


vague and 


imprecise as to make punishment of the defendant Herman Liveright, 
for alleged refusal to answer those questions, a violation of his rights 


under the Fifth and Sixth Amendments. 


* * * 
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No. 13,871 
COUNTERSTATEMENT OF QUESTIONS PRESENTED 


During an inquiry into Communist activities in the field 
of the press and other mass communication media, appel- 
lant refused to answer certain questions posed by the Sub- 
committee on Internal Security of the Committee on the 
Judiciary, of the United States Senate, on grounds of the 
First Amendment, but did not assert lack of pertinency. 
At the hearing concerned, he indicated an awareness of the 
subject matter under inquiry and the manner in which the 
propounded questions were pertinent thereto. To this was 
added some explanation by the Subcommittee. 

Therefore, the questions now presented, in the opinion of 
appellee, are as follows: 


(1) Was the Subcommittee’s inquiry authorized by Sen- 
ate Resolution 366? 

(2) Was the subject matter under inquiry clearly re- 
flected on the record? 

(3) Was the Watkins holding fully complied with, al- 
though not applicable in the absence of an objection on 
pertinency grounds? 

(4) Did the Subcommittee’s inquiry violate appellant’s 
First Amendment rights? 

(5) Was cross-examination by appellant’s counsel im- 
properly restricted? 

(6) Was there an attempt to multiply contempts, and, if 
so, is resentencing required in view of the single sentence 
imposed? 

(7) Was the Subcommittee authorized and competent to 
sit at the time of appellant’s appearance? 

(8) Even though appellant failed at the hearing to object 
to certain questions on grounds of vagueness and otherwise 
failed to indicate a doubt as to what was called for by the 
questions, does not the record and the law require that this 
Court find the questions propounded to be definite? 


(1) 


peg 


(9) Do the answers made by appellant to certain of the 
questions propounded appear to be entirely responsive in 
the light of the record of the hearing? 

(10) In view of the previous holdings of this Court, is 
consideration required respecting appellant’s contentions 
as to (1) a determination of the issue of pertinency by the 
jury rather than the trial judge, (2) the asserted insuf- 
ficiency of the indictment, and (3) disqualification of grand 
and petit jurors by reason of Government employment? 
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Counterstatement of the Case 
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Argument: 
I. The Subcommittee on Internal Security Was Clearly 
Authorized To Conduct This Investigation 
II. The Watkins Holding Was Fully Complied With, Al- 
though Not Applicable In The Absence Of An Objection 
On Pertinency Grounds 
III. Appellant’s First Amendment Rights Were Not Vio- 
lated 
IV. Appellant’s Right of Cross-Examination Was Not lim- 
properly Restricted 
V. The Record Fails To Reflect Any Attempt To Multiply 
Contempts 
VI. The Subeommittee Was Duly Authorized And Competent 
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BRIEF FOR APPELLEE AND ANSWER TO MOTION FOR 
SUMMARY REVERSAL 


COUNTERSTATEMENT OF THE CASE 


Pursuant to statute? the United States Senate adopted a 
resolution? directing certification to the United States At- 
torney for presentation to the grand jury the fact of appel- 
lant’s contumacy in refusing to answer questions pertinent 
to an inquiry before the Subcommittee To Investigate the 
Administration of the Internal Security Act and Other 
Internal Security Laws of the Committee on the Judiciary 
(hereinafter referred to as the Subcommittee on Internal 


1 Rev. Stat. § 104 (1875), as amended, 2 U.S.C. § 194 (1952). 

2S, Res. 241, 84th Cong., 2d Sess. (1956); Gov. Ex. 6, R. 143. 
The exhibit also included the certification of the President of the 
Senate, incorporating the resolution by reference, and also certify- 
ing the report of the Committee on the Judiciary recommending 
the resolution. S. Rep. 1765, 84th Cong., 2d Sess. (1956). A sepa- 
rate copy of the report was additionally received in evidence. 
Gov. Ex. 7, R. 144. 
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Security). An indictment in fifteen (15) counts was returned, 
charging that on March 19, 1956, in the District of Columbia, 
appellant refused to answer pertinent questions * in viola- 
tion of Section 192, Title 2, United States Code (J.A. 1-3). 
Upon a trial by jury, appellant was found guilty on counts 
1 through 14, inclusive (J.A. 656, Tr. 655-656). Count 15 
was dismissed (J.A. 126, Tr. 548). Appellant was sentenced 
by the District Court to imprisonment for three months and 
to pay a fine of five hundred dollars (J.A. 12). 

After the decision in Watkins v. United States, 354 U.S. 
178 (1957), appellant filed a motion for summary reversal.‘ 
Since the reasons set forth herein for the affirmance of the 
judgment of conviction are grounds for denial of the motion, 
this brief is additionally offered as appellee’s opposition to 
summary reversal. 


1. The Subcommittee’s Jurisdiction 


The Subcommittee traces its origin to a resolution,® 
adopted by the Senate in 1950, which, among other things, 
empowered and directed the Committee on the Judiciary, or 


any authorized subcommittee, to make a complete and 
continuing study and investigation of— 


3 The counts are set out and discussed in the Counterstatement, 
infra. 

* Appellant, in his motion, relied principally upon the Watkins 
decision as well as that in Sweezy v. New Hampshire, 354 U.S. 234 
(1957). He also referred to the action of the Supreme Court in 
remanding for consideration in the light of Watkins, the cases of 
Barenblatt v. United States, 354 U.S. 930 (1957), Sacher v. United 
States, 354 U.S. 930 (1957), and Flaxer v. United States, 354 U.S. 
929 (1957), and the per curiam order of a division of this Court 
in Singer v. United States, 101 U.S. App. D.C. ——, 247 F. 2d 535 
(1957), reversing Singer v. United States, 100 U.S. App. D.C. 260, 
244 F. 2d 349 (1957), which had affirmed United States v. Singer, 
139 F. Supp. 847 (D.C. D.C. 1956). No further consideration 
herein is given to the Singer case inasmuch as appellant has not 
relied upon it in his brief, and since this Court appears to have 
overruled its judgment therein. Barenblatt v. United States, 
No. 13,327, decided January 16, 1958, slip opinion, p. 15. 


5S. Res. 366, 81st Cong., 2nd Sess. (1950) ; Gov. Ex. 1, Tr. 132. 
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“¢(1) the administration, operation, and enforcement 
of the Internal Security Act of 1950; aa 

(2) the administration, operation, and enforcement of 
other laws relating to espionage, sabotage, and the 
protection of the imternal security of the United States; 
and 

(3) the extent, nature and effects of subversive activi- 
ties in the United States... including but not limited 
to espionage, sabotage and infiltration by persons who 
are or may be under the domination of the foreign. gov- 
ernment or organizations controlling the world com- 
munist movement or any other movement seeking to 
overthrow the Government of the United States by 
force and violence.”’ 


It was the mind of the Senate, as reflected in the enabling 
resolution, that continuous study was required by the Com- 
mittee because those who seek to evade the security laws 
“constantly seek to devise and do devise clever and evasive 
means and tactics,’’ consisting in part of affirmative activi- 
ties ‘‘designed and intended to bring such protective laws 
into disrepute or disfavor and to hamper or prevent effec- 
tive administration and enforcement thereof’. . .’” 


2. The Matter Under Inquiry 


In connection with its continuing investigation since 1951 
into Communist subversion and the operation of the in- 
ternal security laws (J. A. 89-90, 92; R. 311-313, 317), the 
Subcommittee, on June 28 and 29, 1955, received the testi- 
mony of Mr. Winston Mansfield Burdett, a newspaper man 
and broadcaster, who had been drawn into the Communist 
Party in 1937, and who left it in the early 1940’s. Mr. 
Burdett, in his testimony, disclosed to the Subcommittee 
the names of men and women whom he had known as mem- 
bers of the Communist Party. (J. A. 87-88, Tr. 308.) 

Following this testimony, the Subcommittee subsequently 
convened hearings to explore matters stemming from the 
aforementioned testimony of Mr. Burdett. As observed, 
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in part, by the chairman of the Subcommittee in his opening 
statement * on January 4, 1956 (J. A. 88, Tr. 308-308A) : 


‘*, . . the subcommittee was in duty bound to pursue 
every lead which developed out of the Burdett testi- 
mony. In justice to those named it could not do other- 
wise than give these individuals an opportunity to 
affirm or deny allegations made. Some have explained 
fully and frankly the nature of their associations. 
Others have invoked the protection of the Fifth Amend- 
ment in refusing to answer in regard to their Com- 
munist affiliations. 

‘‘The subcommittee could not be unmindful of the fact 
that among the persons involved in this investigation 
have been many who were or are members of the press, 
and that the international Communist conspiracy has 
as one of its primary aims the influencing of public 
opinion, thus carrying on its psychological warfare 
against the United States and its institutions from 
inside by methods of. penetration. These facts did 
not in any way decrease the importance of carrying 


forward the investigation with diligence, care, and 
devotion to duty. The present hearings open up a sub- 
sequent chapter to the Burdett testimony of June 28 
and 29, 1955.’’ 


The chairman’s statement was similar in content to the 
one read at the beginning of the series of hearings which 
commenced on February 8, 1956 (J. A. 86, Tr. 305). 

Mr. Robert Morris, who at the time of trial had been 
Chief Counsel of the Subcommittee since February 1, 1956, 
testified with reference to some of the information the sub- 
committee possessed respecting the above matters. Mr. 
Morris also was present at the time appellant appeared 
before the Subcommittee on March 19, 1956 (J.A. 54, Tr. 
145). 

As respects the information possessed by the Subcommit- 
tee concerning appellant, Mr. Morris testified that prior to 


* Substantially the same statement was admitted into evidence 
and noted in our Brief in Price v. United States, No. 13,925. 
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calling appellant the Subcommittee knew or learned that the 
latter had been active in Communist Party in New York 
and subsequently was transferred with orders to go into 
the South and carry on Party activities in New Orleans, 
Louisiana. Appellant was known to have moved from New 
York to New Orleans for the purpose of becoming active 
in and ultimately taking over the direction of the profes- 
sional branch, which was an underground (or clandestine) 
operation of the Party. One of the addresses in New 
Orleans where appellant resided was 333 Ware Street. The 
Communist meetings held at that address were of such a 
secret nature that appellant had asked his children to 
leave so as to prevent possible embarrassment to him by 
their witnessing the meetings and those who attended them. 
(J. A. 75-81, Tr. 276-281, 285). After appellant had gone 
to New Orleans pursuant to the Party’s instructions, the 
Communist leadership cautioned appellant to stay clean, 
viz., to stay away from open Communist activities (J. A. 
80-81, Tr. 285). 

Appellant was known by the Subcommittee to have been 
a Party member shortly before his appearance on March 
19, 1956 (J. A. 77, Tr. 278). Other Subcommittee informa- 
tion reflected that appellant had been a subscriber of Com- 
munist Party nominating petitions (J. A. 75-76, Tr. 276), 
that he had contributed money to the Communist Party and 
the Communist conspiracy (J. A. 79, Tr. 282), and that 
he had been membership director of the Thomson-Hill 
branch of the Party in 1943 (J. A. 78, Tr. 278). The Sub- 
committee was unaware of the full extent of his contribu- 
tions of money to the Party and desired to find out (J. A. 
79, Tr. 282). 

The Subcommittee knew that appellant and his wife had 
rented a post office box in White Plains, New York, under 
the name of the Westchester County Committee for Ethel 
and Julius Rosenberg. The Subcommittee was interested 
in learning about such committee since the latter was part 
of a fund raising drive in behalf of two Communists, Ethel 
and Julius Rosenberg, who had been convicted and sen- 
tenced to death for violation of the Espionage Act. It was 
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also known that such committee was raising money for 
Communist purposes in addition to the purpose of defense 
funds for the Rosenbergs. (J. A. 79-81, Tr. 282-285.) 

In the light of the information briefly noted above, a 
subpoena was served on appellant which required his ap- 
pearance before the Subcommittee on March 19, 1956. Prior 
to his appearance, appellant’s counsel, Philip Wittenberg, 
Esq., a New York attorney with experience in the field of 
civil liberties (J. A. 81, Tr. 286), telephoned the Subcom- 
mittee counsel, Mr. Morris, and asked generally what the 
scope of the inquiry concerned. Mr. Wittenberg was in- 
formed in general terms by Mr. Morris as to the scope of 
the inquiry, without relating the specific evidence possessed 
by the Subcommittee. The subject matter was the nature 
of the questions which the Subcommittee planned to ask 
appellant (J. A. 67-71, Tr. 243-248). 

Mr. Wittenberg, according to Mr. Morris, did not chal- 
lenge the Subcommittee’s authority at all, but ‘‘indicated 
that he knew the work of the Internal Security Subcom- 
mittee and what we were trying to do’’ (J. A. 69, 70-71, 
Tr. 246, 248). Mr. Wittenberg further ‘‘said generally he 
was acquainted with the work of the committees in Wash- 
ington, and that he generally knew, what problems that I, 
as counsel to an internal security subcommittee, would 
have.’’ According to Mr. Morris, Mr. Wittenberg first 
talked generally about committees and ‘‘then became spe- 
cific when he said he knew what problems I would have 
on internal security’’ (J. A. 71, Tr. 250). 

The telephone conversation between Messrs. Wittenberg 
and Morris concerning appellant’s subpoena was in the 
framework of appellant’s connection with the Communist 
Party, including the latter’s possible involvement with 
Communist groups (J. A. 71-72, Tr. 250-251). Mr. Witten- 
berg, according to Mr. Morris, had already represented 
before the Subcommittee, prior to the telephone call, one 
William A. Price, in January 19567 (J. A. 81, Tr. 286). 


7 The records in this Court show that Mr. Wittenberg represented 
before the same Subcommittee one William A. Price on December 7, 
1955 and January 5, 1956. See Price v. United States, No. 13,925. 
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3. Appellant’s Refusal to Answer Pertinent Questions 
Before the Subcommittee 


Appellant, on March 19, 1956, appeared with counsel, Mr. 
Wittenberg, before the Subcommittee, first in executive 
session and then (following a recess) in a public session.® 
The questions forming the basis of the several counts of 
the indictment were propounded in the executive session 
and the subsequent public session held on that same day. 

At the executive session, appellant, upon being sworn, 
initially disclosed his identity, occupation, and his address 
for the then past two years as 2239 General Taylor Street 
in New Orleans. He testified that his two children (ages 
13 and 11) were residing with him, but denied that he 
had sent them away ‘‘recently”’. He further denied (after 
consulting counsel) that Communists had been meeting at 
his home, but declined to state whether or not he was a 
Communist (J. A. 19, Tr. 150-153). 

Appellant’s refusals to answer that question, as well as 
the questions subsequently asked which form the basis of 
counts 1 through 14 of the indictment, were predicated 
upon a lengthy statement of objections, in the form of a 
legal memorandum, which he submitted to the Subcom- 
mittee at the executive session.” The memorandum, sub- 
stantially similar to the one which had previously been 
submitted to the Subcommittee by William A. Price,’° con- 
tains a series of objections and supporting legal argument. 
The grounds stated herein are predicated largely on an 
asserted invasion of ‘‘my [appellant’s] political beliefs, 
any other personal and private affairs, and my associa- 


8S, Rep. 1766, supra; Gov. Exh. 7. Appellant’s testimony was 
read into the trial record, at Tr. 150-190, and has been set forth 
in the Joint Appendix, at pp. 13-50. 

®The memorandum is set out in full in S. Rep. 1766, supra, 
Gov. Ex. 7, at pp. 19-22; J.A. 41-50. 

10 See the record and our brief in Price v. United States, No. 13,925. 
Both memoranda, furthermore, are substantially similar to the 
one considered by this Court in its recent decision in Barenblatt v. 
United States, No. 13,327, decided January 16, 1958 (Slip opinion, 
pp. 10-12). 
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tional activities.’? He further stated therein (Id., Report, 
at p. 20): 


‘*e, Under the first amendment to the Constitution the 
power of investigation by Congress in matters involv- 
ing freedom of speech and freedom of the press is 
limited. There can be no investigation except for the 
purpose of legislation.’’ 


‘“‘The Congress of the United States has no constitu- 
tional right to legislate with regard to prior restraint 
on utterance; no ex post facto law can be passed deter- 
mining innocence or criminality, and therefore any 
investigations into my speech or communications is 
beyond the power of this committee * * *”’ 


The remaining objections were broadly predicated on 
grounds of a fundamental separation of governmental 
powers and an asserted infringement of his rights under 
the Ninth and Tenth Amendments of the Constitution. No 
claim of Fifth Amendment rights was asserted in the 
memorandum or during the course of either the executive 
or public sessions. 


Appellant at both sessions expressly disclaimed any reli- 
ance on the latter Amendment in response to the subcom- 
mittee’s questions. And, at no time during appellant’s 
appearance before the Subcommittee did he or his counsel 
ask for an elucidation or explanation of the various words 
or terms employed in the questions (J. A. 120-121, Tr. 
286-387). 


The question, ‘‘are you now an active Communist,’’ was 
next asked,” but appellant refused to answer on the basis 
of his written statement. He persisted in such refusal 
upon being ordered by the chairman to answer the question 
under penalty of contempt of the Senate (J. A. 20, Tr. 154- 
155). Appellant persisted in a similar refusal to answer 


11 Count 1. 
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the question forming the basis of count 2,2 even after he 
was directed by the chairman to answer the questions 
(J. A. 20). 

Upon appellant’s refusals to testify, the witness was 
temporarily excused while the Subcommittee considered the 
situation thus presented. It was decided that the testimony 
taken in executive session should be placed in the public 
record of the Subcommittee so that all of the Senators and 
Congressmen might thereby see it, and that further testi- 
mony from the witness would be taken in public session 
(J. A. 105, Tr. 349-350). 

It was considered possible that appellant might change 
his mind about testifying when the open or public session 
was held. Mr. Morris further explained that ‘‘one good 
way of testing your information is to find out whether your 
witness will deny it or not’’; in such instance, the witness 
often ‘‘will enter a denial in the record, if he possibly can, 
if your evidence is inaccurate’’ (J. A. 105-106, Tr. 351). 
The reaction of one who apparently is a completely recal- 
citrant witness to such questions can test the information 
(J. A. 105-106, Tr. 351-352). This is so even where such 
a witness elects to claim his privilege under the Fifth 
Amendment, for ‘‘generally you will find that if you ask 
him some information that is not accurate he will be glad 
to enter a denial on the record”’ (J. A. 107-109, Tr. 355-356). 

The Subcommittee conducts hearings in executive session 
so that irresponsible evidence doesn’t get into the public 
record. It is a screening device whereby damaging but 
irresponsible testimony is not made public or considered by 
Congress as a whole. (J. A. 107, Tr. 354.) As stated by 
Mr. Morris (J. A. 107, Tr. 354): 


‘‘Suppose we get a person who is irresponsible (to) 
come in and testify in executive session. If we probe 
the credibility of the witness and we fail to find cor- 
roboration, you could commit a great wrong by putting 
such testimony in the public record.” 


12 Count 2: “Have you been membership director of the 
Thomson-Hill branch of the Communist Party in 1943?” 
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But the conduct of hearings solely in executive session is 
not feasible, for the Senate and Congress as a whole can 
only deal with a public record. Since there existed some 
information and evidence pertaining to appellant, the Sub- 
committee wanted to make a record of it, together with ap- 
pellant’s reaction and possible denial of it, in a public 
record so that the Senate could be duly apprised (J.A. 106, 
107 ; Tr. 352-354). 

If appellant had admitted during executive session cer- 
tain participation in Communist Party affairs, the com- 
mittee in all likelihood, according to Mr. Morris, would not 
have held an open session immediately since ‘‘the evidence 
he (appellant) would have given us there would have caused 
us to undertake a further investigation of this evidence”’ 
(J.A. 122, Tr. 391). 

In any event, one of the purposes of the public session was 
not to embarrass, humiliate, and expose appellant (J.A. 
122-123, Tr. 392-393). 

At the outset of the public session about an hour and 15 
minutes later that same day, appellant (and his counsel) 
were advised by Mr. Morris (J.A. 21-22; Gov. Ex. 7, pp. 6-7) : 


“‘Mr. Chairman, before commencing the interrogation 
of this particular witness, I would like to restate again 
for the record the purpose of the particular series of 
hearings being held by the Internal Security Subcom- 
mittee. I read now from the Opening Statement of 
the chairman: 


‘We shall try to determine to what extent Soviet power 
operates through the Communist Party here and to 
what extent other organizations have been devised to 
effectuate its purposes. We shall study the structural 
revisions that the Communists have made in their net- 
work in order to avoid detection, and endeavor to trace 
the movement of individual agents through these chang- 
ing structures. 

‘Under consideration during these hearings will be 
the activities of Soviet agents and agencies registered 
with the Department of Justice and such other agents 


11 


or agencies not now registered whose activities may 
warrant legislative action. 

‘We shall endeavor to determine to what extent this 
Soviet activity here is calculated to contribute to Soviet 
expansion abroad and to what extent it is working to 
undermine the structure and composition of our own 
Government here, as the facts bearing on these issues 
are gathered in the public record of this subcommittee 
which will enable it to make recommendations or deter- 
minations as to whether the Internal Security Act of 
1950 and other existing law should be repealed, 
amended or revised, or new laws enacted.’ 


“This witness is being called here this afternoon, 
Senator, in the course of that particular set or series 
of hearings.”’ 


Appellant then identified himself as well as his counsel, 
Mr. Wittenberg. He described his duties as television pro- 
gram director for a television station in New Orleans, and 
related his previous employment in New York City and 
elsewhere. (J.A. 22-32.) 

Thereupon, the Subcommittee counsel, Mr. Morris, com- 
menced the following statement (J.A. 32): 


‘Mr, Chairman, this committee has been informed that 
Mr. Liveright and his wife were active in the Com- 
munist Party of New York City, and that at the time 
and date they moved to the South, they were formally 
asked by their Communist Party superiors to keep 
away from formal associations with the Communist 
Party at that time in their activities.’’ 


In response to the chairman’s question, Mr. Morris stated 
that this occurred in New Orleans. Mr. Morris continued : 


“The purpose of subpoenaing this witness and asking 
him the following questions is to determine to what 
extent Mr. Liveright’s activities might have been car- 
ried out in New Orleans in the framework of the Com- 


12 


munist Party and to what extent they may have been 
carried out in some other framework.’’ 


Appellant then refused, even after being ordered by the 
chairman, to answer the questions upon which counts 3 and 
4 were predicated * (J.A. 32-33). His refusals were based 
on the written memorandum previously submitted to the 
subcommittee; he further stated (in answer to the former 
question) that it was an inquiry into his ‘‘ political beliefs’’. 
Upon appellant’s refusal to accede to the direction to an- 
swer the latter question (count 4), the chairman stated 
(J.A. 33): 


‘‘The question, Mr. Liveright, is very pertinent. We 
are attempting to see what amendments are needed to 
the Internal Security Act. In addition, and as a part 
of that, we are tracing the activities of the Communist 
Party in this United States. 

‘‘Our information is, sir, that you were sent South and 
placed there with your wife on a mission for the Com- 
munist Party, and were told by your superiors not to 
become involved with a Communist cell that was a pro- 
fessional group in the city of New Orleans, but the 
word was used by your superiors to stay clean.”’ 
“Now, is that true? Were you sent on a mission for 
the Communist Party into the South?’ (Italics 
supplied) ™* 


After consultation with counsel, appellant stood ‘‘on the 
objection that I have already submitted’’, but added ‘‘that 
the information which you have, the purport of the informa- 
tion which you have asked me about, is completely 
erroneous’’ (J.A. 33). Appellant refused to explain what 
he meant, and after being directed by the chairman to 
answer, persisted in his refusal to answer the question on 
the basis of his previously submitted objection (J.A. 34). 


13 Count 3: “Are you now a Communist?” 

Count 4: “Have you ever been a member of the Communist 
Party?” 

14 The italicized portion forms the basis: of count 5. 
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Upon being asked, respectively, the questions forming the 
basis of counts 6, 7, and 8, appellant refused to answer on 
the basis of his previous objections. He persisted in his 
refusals after being given separate directions to answer by 
the chairman (J.A. 34-35). 


The chairman further noted (J.A. 36) : 


““Mr. Liveright, the Communist movement, with which 
we have information that you are affiliated, sir, is a 
conspiracy against your country. We have informa- 
tion, sir, and we desire to know how this conspiracy 1s 
financed, that you have given money to the Communist 
Party on various occasions. State whether that is true 
or untrue.’ (Italics supplied)’* 


Appellant refused to answer the question ‘‘on the same 

grounds”’, and persisted in such refusal after a direction 

was made by the chairman to answer the question (J.A. 36). 
The chairman further explained (J.A. 36-37) : 


“Tt seems that if you had not participated in this con- 
spiracy and if you had not helped finance it, that you 
would be very glad to answer that question, Mr. Live- 
right. 


o s ad * * e e 


“You have the opportunity now to help your country 
by just frankly answering the questions and telling us 
the truth, to enable us— * * ®* to draft legislation to 
protect the welfare and the safety of our country. And 
it appears that you would be most anxious, Mr. Live- 
right, to do that. Most Americans would.”’ 


15 Count 6: “Have you affiliated with a Communist cell in the 
city of New Orleans, composed of professional people?” 

Count 7: “Were there Communist meetings in your home at 
333 Ware Street, in New Orleans?” 

Count 8: “State whether or not you were at one time member- 
ship director of the Thomson-Hill branch of the Communist Party.” 

16 The italicized portion forms the basis of count 9. 
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Appellant then refused on personal grounds to answer the 
question upon which count 10” was predicated. Following 
a direction to answer by the chairman, appellant on the basis 
of his previous objection persisted in his refusal (J.A. 
37-38). 

Thereafter, appellant refused to answer the questions 
forming the basis of counts 11, 12, 13, and 14 on the basis of 
the objection previously submitted.* Following separate 
directions by the chairman to answer each of these ques- 
tions, appellant persisted in his refusals (J.A. 38-40). 


STATUTE AND RESOLUTION INVOLVED 


Rev. Stat. § 102 (1875), as amended, 52 Stat. 942 (1938), 
2 U.S. C. § 192 (1952): 


“‘Every person who having been summoned as a 
witness by the authority of either House of Congress 
to give testimony or to produce papers upon any 
matter under inquiry before either House, or any 
joint committee established by a joint or concurrent 
resolution of the two Houses of Congress, wilfully 
makes default, or who, having appeared, refuses to 
answer any question pertinent to the question under 
inquiry, shall be deemed guilty of a misdemeanor, 
punishable by a fine of not more than $1,000 nor less 


Count 10: “In 1952, did you and your wife rent a post office 
box in White Plains, N. Y.?” 


Count 11: “Did you attempt to rent a post office box in White 
Plains, N. Y., under the name of the Westchester County Commit- 
tee for Ethel and Julius Rosenberg?” 

Count 12: “Is it not a fact that you sent those children away 
from home, from your home, in order to have a meeting in your 
home of a Communist cell, and you did not want your children 
to see the people in the city of New Orleans who belonged to this 
cell?” 

Count 13: “When did you join the Communist Party, Mr. 
Liveright?” 

Count 14: “Did word come to you from the Communist leader- 
ship in New York after you affiliated, to stay clean in New 
Orleans?” 
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than $100 and imprisonment in a common jail for not 
less than one month nor more than twelve months.”’ 


Senate Resolution 366, Bist Cong., 2d Sess. (1950) : 


«cWhereas the Congress from time to time has en- 
acted laws designed to protect the internal security of 
the United States from acts of espionage and sabotage 
and from infiltration by persons who seek to overthrow 
the Government of the United States by force and 
violence; and 

“Whereas those who seek to evade such laws or to 
violate them with impunity constantly seek to devise 
and do devise clever and evasive means and tactics for 
such purposes ; and 

«Whereas agents and dupes of the world Communist 
conspiracy have been and are engaged in activities (in- 
cluding the origination and dissemination of propa- 
ganda) designed and intended to bring such protective 
laws into disrepute or disfavor and to hamper or 
prevent effective administration and enforcement 
thereof; and 

‘<Whereas it is vital to the internal security of the 
United States that the Congress maintain a continuous 
surveillance over the problems presented by such 
activity and threatened activity and over the admin- 
istration and enforcement of such laws: Now, there- 
fore, be it 

‘Resolved, That the Committee on the J udiciary, Or 
any duly authorized subcommittee thereof, is author- 
ized and directed to make a complete and continuing 
study and investigation of (1) the administration, 
operation, and enforcement of the Internal Security 
Act of 1950; (2) the administration, operation, and 
enforcement of other laws relating to espionage, sabo- 
tage, and the protection of the internal security of the 
United States; and (3) the extent, nature, and effects 
of subversive activities in the United States, its Terri- 
tories and possessions, including, but not limited to, 
espionage, sabotage, and infiltration by persons who 
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are or may be under the domination of the foreign 
government or organizations controlling the world 
Communist movement or any other movement seeking 
to overthrow the Government of the United States by 
force and violence. 

“Sec, 2. The committee, or any duly authorized sub- 
committee thereof, is authorized to sit and act at such 
places and times during the sessions, recesses, and 
adjourned periods of the Senate, to hold such hearings, 
to require by subpenas or otherwise the attendance of 
such witnesses and the production of such books, 
papers, and documents, to administer such oaths, to 
take such testimony, to procure such printing and 
binding, and, within the amount appropriated therefor, 
to make such expenditures as it deems advisable. The 
cost of stenographic services to report hearings of the 
committee or subcommittee shall not be in excess of 25 
cents per hundred words. Subpenas shall be issued 
by the chairman of the committee or the subcommittee, 
and may be served by any person designated by such 
chairman. 

‘‘A majority of the members of the committee, or 
duly authorized subcommittee thereof, shall constitute 
a quorum for the transaction of business, except that a 
lesser number to be fixed by the committee, or by such 
subcommittee, shall constitute a quorum for the pur- 
pose of administering oaths and taking sworn testi- 
mony. 

“<Sec. 3. The committee, or duly authorized subcom- 
mittee, shall have power to employ and fix the com- 
pensation of such officers, experts, and employees as it 
deems necessary in the performance of its duties, and 
is authorized to utilize the services, information, facili- 
ties, and personnel of the various departments and 
agencies of the Government to the extent that such 
services, information, facilities, and personnel, in the 
opinion of the heads of such departments and agencies, 
ean be furnished without undue interference with the 
performance of the work and duties of such depart- 
ments and agencies. 
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“Sec. 4. The expenses of the committee, which shall 
not exceed $10,000, shall be paid from the contingent 
fund of the Senate upon vouchers approved by the 
chairman of the committee on or before January 21, 
1951.’’ 


SUMMARY OF ARGUMENT 


I 


Although the Subcommittee on Internal Security always 
operates under the broad but well-defined authority con- 
ferred by Senate Resolution 366, certain facets or aspects 
subordinate and related to the enabling resolution may be 
explored as required to carry out the mandate of the Senate. 
At the time of appellant’s appearance, the subject matter 
under inquiry related to verification and possible angmenta- 
tion of Subcommittee information respecting Communist 
activities in the press and other mass communication media. 
The question under inquiry was not only authorized by all 
parts of Senate Resolution 366, but was a subordinate 
aspect or facet of the broad inquiry permitted thereunder. 

Just as the Supreme Court, in Watkins v. United States, 
354 U.S. 178 (1957), declined to strike down the authoriza- 
tion for the creation of the House Un-American Activities 
Committee or to find that the Committee’s inquiry exceeded 
the bounds of the resolution there concerned, so the Sub- 
committee’s authorization should be upheld and the inquiry 
found to be authorized under Senate Resolution 366. This 
seems required here, particularly since appellant failed to 
establish that the Subcommittee’s inquiry actually exceeded 
the bounds of the latter resolution. 

Looking beyond the resolution, as Watkins permits, we 
find the outline of the question under inquiry from the state- 
ments of the chairman and other members of the Subcom- 
mittee as well as from the nature of the proceedings them- 
selves. Appellant, moreover, indicated at the hearing that 
he was fully aware of the precise subject matter under 
inquiry at that time. In the circumstances, his belated claim 
of ‘‘confusion’’ as to the question under inquiry simply has 
not been established. 
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aa 


Appellant’s objections were substantially similar to the 
ones reviewed in the decision in Barenblatt v. United States, 
No. 13,327, decided January 16, 1958, wherein this Court 
ruled that no objections on pertinency grounds had been 
asserted. Since appellant in the instant case failed, as did 
Barenblatt, to object on pertinency grounds, he was not 
entitled to a statement specifying the subject matter under 
inquiry and the manner in which the propounded questions 
were pertinent thereto. Nonetheless, appellant, as did 
Barenblatt, indicated at the hearing that he was fully aware 
of these matters. To this was added some explanation dur- 
ing the course of the hearing. 


I 


An assessment of appellant’s First Amendment rights 
against the right of Congress to inform itself for legisla- 
tive purposes shows that his rights were not violated in the 
circumstances found in this case. Appellant’s failure to 
answer the questions concerned deprived the Subcommit- 
tee of possible substantiation of information previously 
obtained and additional information pertinent to the mat- 
ters under inquiry as seemed likely to have been possessed 
by him. Furthermore, a congressional inquiry and the en- 
actment of statutes pertaining to the press and other mass 
communications media, particularly where Communist 
activities are concerned, do not necessarily violate the Con- 
stitution or abridge rights under the First Amendment. 


IV 


Cross-examination by appellant’s counsel was not im- 
properly restricted by the court’s ruling that the source of 
the committee’s information about appellant’s Communist 
activities need not be divulged. 


Vv 


There was no atttempt to multiply contempts in the in- 
stant case. Appellant’s contentions are answered on the 
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record and law. The recent decision in Yates v. United 
States, 355 U.S. 66 (1957), is not to the contrary. Since a 
single sentence was imposed, resentencing would not be 
required in any event. 


VI 


The Subcommittee was authorized and competent to sit 
at the time of appellant’s appearance. Section 134 of the 
Legislative Reorganization Act of 1946, considered in the 
light of Senate Resolution 366, did not prohibit the Sub- 
committee from sitting during sessions of the Senate. Sen- 
ate Resolutions 58 and 174 are appropriation measures 
which do not alter the basic authority conferred by Senate 
Resolution 366. 

Vil 


The issue of pertinency, as this Court has previously held, 
is properly a matter for consideration by the trial judge, 
not the jury. 

vul 


Since appellant at the hearing did not object to the ques- 
tions upon which counts 1, 3, 5, 6, 7, 12 and 14 were pred- 
icated, the Court should not now treat as important that 
which he considered unimportant at that time. Appellant’s 
contentions respecting the asserted vagueness of the ques- 
tions, in any event, are answered adversely to his position 
on the record and on the law. 


x 


The record amply reflects that such responses as were 
made by appellant to the questions forming the basis of 
counts 5, 7 and 12 were not responsive and, further, that he 
persisted in his refusals to furnish the answers called for 
by the questions. 

x 


Appellant’s contentions as to an asserted insufficiency 
of the indictment are without merit and, as he concedes, 
have been decided by the Court adversely to his position. 
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Grand and petit jurors are not disqualified, as held by this 
Court, by reason of Government employment. 


ARGUMENT 
I 


The Subcommittee On Internal Security Was Clearly Author- 
ized To Conduct This Investigation 


A. The Resolution 


That the Senate has always recognized the power of its 
committees to act through subcommittees and has fre- 
quently affirmed this power in its rules and resolutions 
seems beyond dispute.’® Indeed, Senate Resolution 366, the 
enabling resolution concerned in the instant case, specif- 
ically authorizes and directs the Committee on the Judici- 
ary, or any authorized subcommittee thereof, to make a 
complete and continuing study and investigation of the 
matters embraced within the resolution, as hereinbefore set 
forth. It is undisputed that the Senate Subcommittee on 
Internal Security in this instance was a duly authorized 
subcommittee to make the study and investigation of the 
matters so encompassed by the resolution.*° 

Appellant’s present contentions, nonetheless, appear to 
be that the subject matter under inquiry by the Subcommit- 
tee at the time of his appearance was not authorized by the 
enabling resolution concerned. In this regard, he no longer 
challenges the resolution as a whole, but in his brief (filed 
subsequent to the decision in Sacher v. United States, No. 
13,302, decided January 31, 1958) now selects as applicable 


19 Legislative Reorganization Act of 1946, Secs. 133 (f), 134 (a) 
and (b), 60 Stat. 831; Standing Rules of the Senate, Rule XXV, 
3 (a) and (b). 

2° See also Gov. Exhs. 2-s, 3-s, 4, 5a, 5-b-s, 5-c, 5-d, and 8, relating 
to the authority duly vested by the Senate and the Committee 
on the Judiciary in the Subcommittee on Internal Security and the 
rules adopted by the Subcommittee. 


a 


to him solely the third clause (or subparagraph) of the 
resolution.” 

Appellant now has adopted essentially the same position 
asserted by the particular appellant involved in the Sacher 
case, wherein Sacher conceded the first two clauses of the 
same resolution here concerned to be definite, but selected 
as solely applicable to him clause three which he character- 
ized as vague.~ But the Court, in the Sacher decision, 
relied only on the first two clauses in finding the resolution 
to be valid as well as the inquiry there concerned to be 
authorized and ‘‘pursuant to the valid legislative purpose 
plainly revealed by the resolution’’ (slip opinion, p. 5). 
Sacher’s contention as to the sole applicability of the third 
clause to him was thus rejected. 

We submit that, contrary to appellant’s assertions, the 
Subcommittee’s inquiry was validly authorized by all three 
clauses of Senate Resolution 366, whether such clauses be 
considered separately or in the aggregate. Nonetheless, 
we believe that, as in the Sacher case, sufficient authoriza- 
tion and a valid legislative purpose for the Subecommittee’s 
inquiry is reflected by the first two clauses, even apart from 
that reflected in the third clause, so as to make unnecessary 
any consideration by the Court of the latter clause. 

Senate Resolution 366, in all of its parts, differs mate- 
rially from that in the Watkins case, and, we submit, there 
is not here the ‘‘vice of vagueness’’ which caused the Su- 
preme Court to look beyond the resolution there concerned 
for the outline of the ‘‘question under inguiry’’ (354 U.S. 
at 209). Patently, the enabling resolution in the instant 


21 Appellant in his motion for summary reversal (filed prior to 
the recent Sacher decision) challenged the entire resolution. But, 
in his brief (filed subsequent to the Sacher decision), his position 
is now stated (at p. 17) as being “that the inquiry of appellant 
here was engaged in by the Subcommittee and sought to be justified 
not under subparagraphs (1) and (2), but by reference solely to 
subparagraph (3) of Senate Resolution 366.” Appellant, thus, has 
abandoned his challenge of the first two clauses (or subparagraphs) 
of the resolution. 

22See supplemental brief for appellee, at p. 3, filed with this 
Court in Sacher v. United States, No. 13,302. 
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case is far more definite and precise in terms than the. one 
discussed in Watkins. 

In the Watkins case, the Supreme Court was dubious as 
to whether the pertinency of the ‘‘question under inquiry”’ 
there concerned, if sought to be derived solely from the 
enabling resolution, would have sufficient clarity to insure 
‘‘that a witness can understand the pertinency of the ques- 
tions asked him’’ (354 U.S. at 209). The Court recognized 
that, whatever might be the case with respect to the broad 
limits of that resolution, there was identifiable therein a 
“‘eore’’, viz., ‘the need by Congress to be informed of 
efforts to overthrow the Government by force and violence 
so that adequate safeguards can be erected’’ (354 U.S. at 
204). The same ‘‘core’’ patently exists with respect to the 
Senate resolution concerned here. 

What was said by this Court in the recent Sacher deci- 
sion respecting the first two clauses should apply with 
equal force to the third clause. In disposing of contentions 
similar to those raised here respecting the import of the 
Watkins case, this Court stated in the Sacher decision (slip 
opinion, p. 5): 


“The Watkins case dealt with a resolution criticized by 
the Supreme Court for its vagueness. We are dealing 
with a different resolution. 


‘‘Bare recital of this portion [clauses one and two] of 
the resolution discloses that it is not subject to the same 
criticism as was directed at the House Resolution under 
which Watkins was questioned. It sufficiently de- 
scribes ‘the kind of investigation that the committee 
was directed to make.’ ’’ 


Clause three confers on the Subcommittee the power to 
make a ‘‘complete and continuing study and investigation’”’ 
of ‘‘the extent, nature, and effects of subversive activi- 
ties in the United States, . . . including, but not limited 
to, espionage, sabotage, and infiltration by persons who are 
or may be under the domination of the foreign government 
or organizations controlling the world Communist move- 
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ment or any other movement seeking.to overthrow the Gov- 
ernment of the United States by force and violence.’’ In 
their context, such terms as ‘“‘subversive activities’ and 
“world Communist movement’’ are meaningful and reason- 
ably precise, particularly in view of their employment in 
the Internal Security Act of 1950, P. L. 831, 8lst Congress, 
64 Stat. 987, 50 U.S.C. § 781. See also the Communist Con- 
trol Act of 1954, P. L. 647, 83d Congress, 50 U.S.C. § $41 
et seq., which amends the Internal Security Act.* 

The Internal Security Act itself is specifically referred 
to in clause one, while ‘‘other laws relating to espionage, 
sabotage, and the protection of the internal security of the 
United States’’ are noted in clause two. Clause three, on 
the other hand, apparently relates to inquiries into the need 
(or the lack of it) of amendments to extend the scope of 
existing statutes to new areas or subjects as well as the 
possible enactment of entirely new legislation in the inter- 
nal security field, thus covering an area of obvious legis- 
lative interest not necessarily encompassed by the other 
clauses. To hold invalid the provisions of clause three 
would thus appear to deprive the Subcommittee of author- 
ity and power to consider new legislation in the internal 
security field except possibly that which modifies (but does 
not unduly enlarge the subjects or areas covered by) the 
statutes already in existence. Certainly such a result could 
not have been the intent of the Senate when the enabling 
resolution was promulgated. 

Senate Resolution 366, by specific reference to the Inter- 
nal Security Act and other existing legislation, must be 
regarded as incorporating by reference the provisions of 
those statutes, particularly the detailed congressional find- 
ings set forth in Sections 2 and 101 of the Internal Security 


23 For example, the subversive nature of the Communist Party 
and related organizations as well as the “world Communist move- 
ment” have been duly defined and recognized in the foregoing 
legislation. Congress, significantly, has denominated Part I of the 
Internal Security Act as the “Subversive: Activities Control Act 
of 1950” and has provided for the organization of a quasi-judicial 
agency designated as the “Subversive Activities Control Board.” 
64 Stat. 987, et seq. 
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Act, 50 U.S.C. §§ 781 and 811, as well as in the Communist 
Control Act, 50 U.S.C. § 841, which as noted, amends the 
former Act. Indeed, those findings have been held to be 
binding on the courts. Galvan v. Press, 347 U.S. 522, 529 
(1954) ; United States v. Flynn, 216 F.2d 354, 374 (2d Cir., 
1954), cert. denied, 348 U.S. 909 (1955); Briehl v. Dulles, 
101 U.S. App. D.C. —, 248 F.2d 561 (1957), cert. granted, 
355 U.S. 881 (1957). Compare Dennis v. United States, 341 
U.S. 494 (1951). And, since the terms employed in clause 
three of the resolution are amplified and defined by the 
statutes referred to in clauses one and two, the conclusion 
is inescapable that all three clauses are related and were 
intended to further a valid legislative purpose. 

Appellant is not aided in coupling his reliance on the 
Watkins decision with references to the decision in Sweezy 
v. New Hampshire, 354 U.S. 234 (1957). The dicta in the 
latter case are clearly not controlling here, an obvious dis- 
tinction first being the difference between Federal and State 
responsibility in matters involving subversive activities 
(Id., 251). Additionally, the New Hampshire resolution 
noted in the Sweezy case, while referring to that State’s 
subversive activities act of 1951, is framed in broader and 
more uncertain terms than either of the resolutions con- 
cerned in Barenblatt v. United States, No. 13,327, decided 
January 16, 1958, and the instant case. Practically un- 
fettered discretion was vested in the Attorney General of 
New Hampshire by the express provisions of the legisla- 
ture’s resolution. And, reference to the provisions of the 
particular statute specified in that resolution was not found 
by the Supreme Court to provide ‘‘any assurance that the 
questions petitioner refused to answer fall within a cate- 
gory of matters upon which the legislature wanted to be 
informed when it initiated this inquiry’”’ (Zd., at 254), for 
the terms of the statute, unlike the Federal statutes herein- 
before discussed, were framed in broader and more un- 
certain terms. 

In the light of our prior discussion, Senate Resolution 366 
and the statutes referred to therein are in no way subject 
to the deficiencies observed in the Sweezy case. As in the 
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recent Barenblatt case, ‘“‘Sweezy does not compel’’ this 
Court ‘‘to hold, under the circumstances of the instant case, 
that any of appellant’s constitutional rights were vio- 
lated.’? See Barenblatt v. United States, supra, slip opin- 
ion, pp. 6-7. 

Senate Resolution 366, standing alone, conferred ample 
authority and power on the Subcommittee to conduct the 
inquiry here concerned. Accordingly, no further action by 
the Senate was required in connection with the Subcom- 
mittee’s investigation. 


B. The Subcommittee Proceedings 


Looking beyond the resolution, as Watkins permits,™ to 
such other ‘‘indicia’’ or ‘‘sources’’ as the remarks of the 
chairman or members of the committee, and the nature of 
the Subcommittee proceedings themselves, one is able to 
discern clearly therefrom that the subject matter under in- 
quiry at the time of appellant’s appearance fell within the 
ambit of all three clauses of Senate Resolution 366. This 
becomes readily apparent from the reference to the record 


noted in our Counterstatement, thus making an extended 
discussion here unnecessary. 

At one point, the chairman concisely summarized the 
legislative purpose in terms further evidencing that the 


*4In the Watkins case, it was held that where a witness before 
the House Un-American Activities Committee asserts a lack of 
pertinency in refusing to answer a question, due process requires 
that pertinency be made clear to him unless the subject matter 
had previously emerged “with undisputable clarity” from such 
“sources” or “indicia” as “the authorizing resolution, the remarks 
of the chairman or members of the committee, or . . . the nature 
of the proceedings themselves.” Id., at 214, 209. Whether con- 
sidered separately or in the aggregate, these “several sources can 
outline the ‘question under inquiry’ in such a way that the rules 
against vagueness are satisfied.” Id., at 209. As reflected by our 
Counterstatement, the subject matter in the instant case appeared 
with “undisputable clarity” from not just one but several sources. 
Furthermore, the record of the hearings clearly shows that appel- 
lant, with experienced counsel at his elbow, did not object on 
grounds of pertinency to the questians refused of answer and for 
which he was convicted. 
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committee inquiry related to all three clauses of the resolu- 
tion. As explained by the chairman (J.A. 33): 


“‘We are attempting to see what amendments are 
needed to the Internal Security Act. In addition, and 
as a part of that, we are tracing the activities of the 
Communist Party in this United States.”’ 


The first sentence quoted above shows clearly that the 
inquiry related to clause one of the resolution. The second 
sentence not only illuminated the first but indicated a 
legislative purpose under all three clauses which pertained 
to existing statutes and future legislation. Tracing the 
activities of the Communist Party obviously and reasonably 
could lead to a consideration of legislative proposals falling 
within the ambit of all three clauses. 

We submit that the full record of the remarks and pro- 
ceedings before the Subcommittee, as reflected in our 
Counterstatement, shows more clearly our position. Cer- 
tainly, a reading of the entire testimony (and not merely 
those parts selected by appellant) given at the trial by Mr. 
Morris, the Subcommittee counsel, supports our position. 


II 


The Watkins Holding Was Fully Complied With, Although Not 
Applicable in the Absence of an Objection on Pertinency 
Grounds 
Appellant’s objections during the Subcommittee pro- 

ceedings, as he concedes in his brief (at pp. 22-23), ‘‘took 

the form of a comprehensive statement challenging the Sub- 
committee’s power and jurisdiction to conduct an inquiry 
into appellant’s political beliefs, personal and private 
affairs, and associational activities.’’ Such statement of ob- 
jections (J.A. 41-50), which is also summarized in our 

Counterstatement, fails to reflect any objection on perti- 

nency grounds, and the record is clear that such an objec- 

tion was not raised in some other manner during the 
hearings. And appellant, even now does not contend that 
such an objection was ever made. 
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Significantly, substantially the same objections were 
made by Barenblatt before the House Committee on Un- 
American Activities. Upon the review given those objec- 
tions in the recent Barenbdlatt case (slip opinion, at pp. 10- 
12), this Court concluded that “‘the question of pertinency 
was not raised by him’? (slip opinion, p. 12). Indeed, the 
situation seems practically identical with that in Baren- 
blatt, as observed by the Court (slip opinion, p. 10) : 


“‘The record of the hearing, at which Barenblatt 
appeared and during which the questions in contro- 
versy were asked, is devoid of any objection interposed 
on the ground of pertinency. Indeed, every indication 
is that he came prepared to refuse to answer any ques- 
tions of moment—pertinent or not.’ 


Since appellant failed to object on grounds of pertinency 
he may not now complain that the Subcommittee failed to 
assume the burden of stating the subject under inquiry and 
the manner in which the questions propounded were perti- 
nent thereto. That such an objection must be made at the 
time the question is propounded is seen from the holding 
in the Watkins case, stated by the Supreme Court in the 
following terms (Id., at 214-215): 


“Unless the subject matter has been made to appear 
with undisputable clarity, it is the duty of the inves- 
tigative body, upon objection of the witness on grounds 
of pertinency, to state for the record the subject under 
inquiry at that time and the manner in which the pro- 
pounded questions are pertinent thereto,” (Emphasis 
supplied) 


To require an explanation to be made in the absence 
of such an objection would result in an impractical situ- 


5 Substantially the same objections also were made before the 
Subcommittee on Internal Security by William A. Price. Compare 
Price v. United States, No. 13,925; Records and Files of thig Court, 
particularly J.A. 25-34. Philip Wittenberg, Esq., of New York, 
N. Y., represented Barenblatt, Price, and appellant before the 
respective congressional committees, 
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ation requiring a committee to engage in endless and, 
indeed, utterly useless explanations to a recalcitrant 
witness. 

Watkins states the law where objection is made on 
grounds of pertinency. The law applicable to a witness who 
does not object on grounds of pertinency (or otherwise 
indicate doubt as to what information the committee was 
seeking) is stated in Sinclair v. United States, 279 U.S. 263, 
299 (1928) : 


‘Intentional violation is sufficient to constitute guilt. 
There was no misapprehension as to what was called 
for. The facts were pertinent as a matter of law, and 
§102 made it appellant’s duty to answer. His mistaken 
view of the law was no defense. He was bound rightly 
to construe the statute.’’ [Emphasis supplied.] 


This statement of the law has been cited with approval in 
the following cases, including Watkins: Townsend v. United 
States, 68 U.S. App. D.C. 223, 95 F.2d 352, 361 (1938), cert. 
denied, 303 U.S. 664 (1938); Barsky v. United States, 83 
U.S. App. D.C. 127, 167 F.2d 241, 248 (1948), cert. denied, 
334 U.S. 843 (1948) ; Eisler v. United States, 83 U.S. App. 
D.C. 315, 170 F.2d 273, 280 (1948), cert. dismissed, 338 US. 
883 (1949); Morford v. United States, 85 U.S. App. D.C. 
172, 176 F.2d 54, 57 (1949), reversed on other grounds, 339 
U.S. 258 (1950); Emspak v. United States, 91 U.S. App. 
D.C. 378, 203 F.2d 54, 57 (1952), reversed on other grounds, 
349 U.S. 190 (1955); Bart v. United States, 91 U.S. App. 
D.C. 370, 203 F.2d 45, 49-50 (1952), reversed on other 
grounds, 349 U.S. 219 (1955) ; Watkins v. United States, 
supra, 354 U.S. at 208-209. 

Thus, Watkins has recognized and left undisturbed this 
case law governing the situation where there is no objection 
to pertinency (‘‘misapprehension as to what was called 
for’’—Sinclair, supra). This condition of a pertinency 
objection is further emphasized by the Court’s citation in 
Watkins as a parallel (in its note 55, at p. 215) of United 
States v. Kamin, 136 F. Supp. 791, 900 (D.C. Mass., 1956). 
In that case, it was contended that a question must not only 
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be pertinent, but ‘‘the witness must be informed of the sub- 
ject matter, so that he may have a definite standard by 
which to determine whether he should answer.’’ That court 
rejected such a sweeping contention ‘‘[b]ecause if he was 
not so informed he admittedly indicated no interest, and 
did not choose to supplement any deficiency in his 
knowledge by asking either the Chairman or his own 
counsel.’’ 

‘¢®yndamental fairness’? (Watkins, at p. 214) does not 
dictate otherwise, because ‘‘* * * the courts need not treat 
as important that which the witness obviously regarded as 
unimportant”’ (United States v. Bryan, 339 U.S. 323, 332 
(1950)). A further discussion of this matter appears in 
Appellee’s Brief and Answer to Motion for Summary 
Reversal, Gojack v. U. S., No. 13464, pp. 11-12. 

Since appellant’s written objections were substantially 
similar to those of Barenblatt, it seems as clear here as 
it was in the Barenblatt case that the fact that appellant 
‘chad prepared his statement as to his objections to the 
jurisdiction of the Committee * * * indicates that he quite 
well knew the nature of the hearing”’ (slip opinion, p. 8). 
As this Court further observed (slip opinion, p. 13) : 


“That statement, which was inserted in the record of 
the hearing at which Barenblatt testified, in no way 
indicates that he had any doubt as to the subject under 
inquiry or as to the pertinency of the questions asked. 
On the contrary, everything points to Barenblatt’s 
knowledge of the subject and his knowledge of the 
questions asked.”’ 


Notwithstanding appellant’s failure to object on perti- 
nency grounds, he was made aware of the subject matter 
under inquiry and the pertinency of the questions asked 
with respect thereto. Even prior to appellant’s appearance 
in accordance with the subpoena served on him, his counsel 
was telephonically advised by Mr. Morris, the Subcommit- 
tee counsel, as to the scope of the inquiry and the nature 
of the quesions which the Subcommittee planned to ask 
appellant. As further reflected by our extensive summary 
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of this matter in the Counterstatement, the telephone con- 
versation was conducted within the framework of appel- 
lant’s connection with the Communist Party, including the 
latter’s possible involvement with Communist groups. 

Appellant’s counsel in such conversation did not challenge 
the Subcommittee’s authority or indicate an unawareness 
of it, but stated that he knew what problems the Sub- 
committee counsel would have respecting problems the 
Subcommittee counsel would have respecting internal se- 
curity. The record is also clear that appellant’s counsel 
shortly before appellant’s appearance had represented one 
William A. Price before the Subcommittee in connection 
with similar matters under inquiry.* 

While the authority vested in the Subcommittee under 
the resolution may be broad in scope, such authorization is, 
nonetheless, well-defined and not subject to the criticism 
directed to the House resolution concerned in the Watkins 
case, Even assuming arguendo that several of the state- 
ments and remarks of the chairman or other Subcommittee 
members may have been as broad as (but no broader than) 
the authorizing resolution, the inquiry itself was not thereby 
rendered invalid. It was in such context that the respective 
statements of the Subcommittee counsel and the prosecutor 
were made at the trial. This seems especially clear in the 
absence of any showing that the Subcommittee exceeded the 
bounds of the authorizing resolution concerned. 

That a congressional investigation may be broad in scope, 
so long as the authority of the committee is not exceeded, 
seems implicit from the Watkins decision. And, as was 
stated by this Court in Townsend v. United States, 68 U.S. 
App. D.C. 223, 95 F. 2d 352, 361 (1937) 


‘A legislative inquiry may be as broad, as search- 
ing, and as exhaustive as is necessary to make effec- 
tive the constitutional powers of Congress. McGrain 
v. Daugherty, 273 U.S. 135. A judicial inquiry relates 


26 See the record on appeal and appellee’s brief and answer to 
motion for summary reversal in Price v. United States, 13,925. 
27 Cert. denied, 303 US. 664 (1938). 
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to a case, and the evidence to be admissible must be 
measured by the narrow limits of the pleadings A 
legislative inquiry anticipates all possible cases which 
may arise thereunder and the evidence admissible 
must be responsive to the scope of the inquiry, which 
generally is very broad.” 


See also United States v. Josephson, 165 F. 2d 82, 89-90 
(2d. Cir. 1947), cert. denied, 333 U.S. 838 (1948); Barsky 
v. United States, 83 U.S. App. D.C. 127, 167 F. 2d 241, 
243-247 (1947), cert. denied, 334 U.S. 843 (1948), rehearing 
denied, 339 U.S. 971 (1950); United States v. Orman, 207 
FP. 2d 148, 153-154 (3d Cir. 1953). Further, as recently ob- 
served by the Supreme Court in its opinion in Quinn v. 
United States, 349 U.S. 155, 160 (1955) : 


‘Without the power to investigate—including the 
authority to compel testimony, either through its own 
processes or through judicial trial—Congress could 
be seriously handicapped in its efforts to exercise its 
constitutional function wisely and effectively.” 


Nonetheless, the matters actually explored by the Sub- 
committee were not as broad as the resolution itself, but 
concerned only certain aspects or facets of the much broader 
area of inquiry sanctioned by the resolution and undertaken 
by the Subcommittee. This is seen from our Counterstate- 
ment wherein we have noted the various statements and 
explanations made to appellant at the hearing. Indeed, the 
questions on their face, particularly when considered to- 
gether with such explanations and statements, reflect with 
undisputable clarity the particular matters under inquiry 
and show them to be aspects or facets of, and subordinate 
to, the much larger area of inquiry undertaken by the Sub- 
committee in obedience to the mandate of the Senate. Ap- 
pellant, in fact, has recognized these aspects or facets of 
the overall inquiry, for he has cited a number of them in his 
brief (e.g., at pp. 34-35). 

In the light of the foregoing, it is abundantly clear that 
the subject matter has been made to appear with ‘‘undis- 
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putable clarity”’ and, furthermore, “the actual scope of the 
inquiry that the Committee was authorized to conduct and 
the relevance of the questions to that inquiry’’ was “lumi- 
nous at the time when asked and not left, at best, in cloudi- 
ness.?? Watkins v. United States, supra, at 214-215, 217. 

Even if appellant had objected on grounds of pertinency 
to the questions forming the basis of the indictment, we 
submit that the Subcommittee would not have been required 
to restate something which already had been made clear at 
the hearing and of which he was obviously cognizant. 


Tl 
Appellant’s First Amendment Rights Were Not Violated 


Contrary to appellant’s assertions, the inquiry by the 
Subcommittee was justified and his First Amendment rights 
were not violated. 

Chief Justice Warren in the Watkins opinion rean- 
nounced the familiar principle that an individual’s First 
Amendment rights may be asserted against Congress’ 
right to inform itself for legislative purpose (354 U.S. at 
197). When such rights are asserted, it becomes the duty 
of the courts to assess the relative importance of these 
competing interests * (Id., 198). 


28 Before Watkins, the last case in field of Congressional contempt 
in which the majority of the Supreme Court addressed itself to this 
doctrine was United States v. Rumely, 345 U.S. 41 (1953). There 
the Court stated the doctrine as its reason for invoking the rule 
of avoidance of constitutional issues, from which stemmed its 
ultimate ruling of lack of pertinency. Before Rumely, see United 
States v. Bryan, 339 U.S. 323, 330-333 (1950). 

Not in Watkins or in any other case has the Supreme Court 
undertaken to make this assessment of the competing interests of 
individual First Amendment rights and the self-informing power 
of Congress. And this in spite of the many occasions when that 
Court has been called on to do so on petitions from Circuit Court 
decisions which have made that assessment, all in favor of the 
legislative interest. These Circuit Court decisions were not only 
left unreviewed by the Supreme Court, but that Court in Watkins 
cited the leading cases for that point with evident approval. (354 
US. at 197, text and footnote 31, citing United States v. Josephson, 

[Footnote continued on page 33.] 
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The extensive information possessed by the Subcommit- 
tee respecting appellant’s Communist Party background 
and the reasons for calling and questioning him before the 
Subcommittee have been set out in considerable detail in 
our lengthy Counterstatement. Accordingly, no useful pur- 
pose would be served here by further detailed summar- 
ization. 

Quite clearly, the Subecommittee’s inquiry concerned not 
only existing statutes but consideration of possible new 
legislation in the internal security field. As reflected by 
our Counterstatement, the Subeommittee was inquiring into 
Communist activities in connection with various mass com- 
munication media and, in connection therewith, was ex- 
ploring a number of facets related to such inquiry. 

Appellant, as seen, had held various positions connected 
with news, radio and television media, and at the time of 
the hearing held a responsible position in a New Orleans 
television station. And, as noted, considerable information 


i 


[Footnote continued from page 32.] 


165 F. 2d 82, 90-92 (2d Cir., 1947), cert. denied, 333 US. 838, 
rehearing denied, 333 U.S. 858, motion for leave to file second veti- 
tion for rehearing denied, 335 US. 899; Barsky v. United States, 
83 US. App. D.C. 127, 167 F. 2d 241, 244-250 (1948), cert. denied, 
334 U.S. 843 (1948), rehearing denied, 339 US. 899 (1950) ; Lawson 
v. United States, 85 U.S. App. D.C. 167, 176 F. 2d 49, 51-52 (1949), 
cert. denied, 339 U.S. 934 (1950), rehearing denied, 339 US. 972 
(1950)). (The inner citations to these cases are those used by the 
Court in Watkins and they are to the assessments made in those 
decisions in favor of the legislative interest of the House Committee 
on Un-American Activities inquiring into Communist activities. 
Appellee has, however, added to the citations of these cases the 
notations of denials of certiorari and rehearings which do not appear 
in the majority opinion in Watkins.) For an illuminating discussion 
of this assessment process and the impact of considerations of Com- 
munism and national security thereon, see Prettyman, J., speaking 
for this Court in Rumely v. United States, 90 U.S. App. D.C. 382, 
197 F. 2d 166, 173-174 (1952), distinguishing Barsky. 

To these decisions may be added the recent decisions of this 
Court in Barenblatt v. United States, 100 U.S. App. D.C. 13, 240 
F. 2d 875 (1957), and Barenblatt v. United States, No. 13,327, 
decided January 16, 1958; Sacher v. United States, 99 US. App. 
D.C. 360, 240 F. 2d 46 (1957), and Sacher v. United States, No. 
13,302, decided January 31, 1958. 
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pertaining to appellant’s membership, activities and, in- 
deed, leadership in the Communist Party was possessed by 
the Subcommittee. While this information was believed 
by the Subcommittees to be generally reliable, the Subcom- 
mittee, with commendable caution, not only sought the 
benefit of appellant’s confirmation or denial of it but also 
such additional information respecting these matters as 
would aid in the consideration of legislative proposals fall- 
ing within the ambit of the resolution. This matter does not 
seem to be in serious dispute, for appellant in his brief 
(p. 28) notes the uncontroverted testimony of Mr. Morris, 
the Subcommittee counsel, respecting the Subcommittee’s 
purpose noted above. Our Counterstatement, including the 
summarization of the testimony of Mr. Morris and the 
remarks and statements of the chairman, additionally reflect 
such purpose. 

Appellant’s failure to answer the questions propounded 
thus deprived the Subcommittee of possible substantiation 
of information previously obtained as well as securing such 
other pertinent information relative to the matters under 
inquiry as seemed likely to have been possessed by appel- 
lant. Since the Subcommittee’s purpose, as was established 
at the trial, was not to embarrass, humiliate or expose 
appellant (J.A. 123), no other conclusion can be reached 
than that the testimony of appellant was vital to pertinent 
matters under inquiry. The importance of the matters 
under inquiry and the questions asked, we submit, is self- 
evident and cannot be doubted. 

Certainly, the validity of the inquiry and justification for 
requiring appellant’s testimony is not dependent upon the 
outcome of the inquiry and such action as may ultimately 
be taken by the Senate or the Congress. As stated by this 
Court in its opinion in Barsky v. United States, 83 U.S. 
App. D.C. 127, 167 F.2d 241, 245” : 


‘‘Qbviously, the possibility that invalid as well as valid 
legislation might ensue from inquiry does not limit 


29 Cert. denied, 334 US. 843 (1948), rehearing denied, 339 US. 
971 (1950). 
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the power of inquiry; invalid legislation might ensue 
from any inquiry.”’ 


See also United States v. Josephson, 165 F.2d 82, 90-91 (2d 
Cir. 1947), cert. denied, 333 U.S. 838 (1948). 

Dispositive of appellant’s contentions, we submit, is the 
rule followed by this Court in Sacher v. United States, 
supra (slip opinion, p. 4): 


‘“‘The Watkins opinion also emphasizes that ‘not all 
such inquiries [which impinge on First Amendment 
freedoms] are barred’ and that they are not invalid un- 
less ‘unrelated to any legislative purpose’. It is plain 
that the courts must find the presence of a valid pur- 
pose related to law-making to justify ‘compelled dis- 
closure’. 


* e e ° ° 
Even if we were to assume that the right to engage in 


Communist Party activity is a right protected by the 
First Amendment, which of course we do not concede, 


that right, not being absolute, must yield to a superior 
public need such as that presented here.”’ 


A congressional inquiry and the enactment of statutes 
pertaining to mass communications media, including the 
press, motion pictures, radio, and undoubtedly television, 
do not necessarily violate the Constitution or abridge rights 
under the First Amendment. Governmental restraints in 
this area have long been recognized. United States v. Para- 
mount Pictures, 334 U.S. 131, 166 (1948) ; Oklahoma Press 
Pub. Co. v. Walling, 327 U.S. 186, 192-194; Associated Press 
v. United States, 326 U.S. 1, 19-20 (1945) ; Associated Press 
yv. Labor Board, 301 U.S. 103, 132-133 (1937) ; Burroughs 
and Cannon v. United States, 290 U.S. 534, 545 (1934). This 
has long been true in the field of national security. Schaefer 
v. United States, 251 U.S. 466, (1920) ; Frohwerk v. United 
States, 249 U.S. 204, 206 (1919) ; Schenck v. United States, 
249 U.S. 47, 51 (1919) ; Debs v. United States, 249 U.S. 211, 
215 (1919). 
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Clearly, legislation in the field of national security re- 
specting such media does not, as such, violate the Bill of 
Rights, particularly First Amendment freedoms. Commu- 
nists who infiltrate the press or similar media are afforded 
no more protection than in any other activity. Dennis v. 
United States, 341 U.S. 494 (1951); Frankfeld v. United 
States, 198 F.2d 679, 683-684 (4th Cir. 1952), cert. denied, 
344 U.S. 922 (1953) ; Lawson v. United States, 85 U.S. App. 
D.C. 167, 176 F.2d 49, 52-53 (1949), cert. denied, 339 U.S. 
934 (1950), rehearing denied, 339 U.S. 972 (1950) ; Morford 
v. United States, 85 U.S. App. D.C. 172, 176 F.2d 54, 56-68 
(1949), reversed on other grounds, 339 U.S. 258 (1950) ; 
Marshall v. United States, 85 U.S. App. D.C. 184, 176 F.2d 
473, 474-475 (1949), cert. denied, 339 U.S. 933 (1950); 
Barsky v. United States, supra, 167 F.2d at 246; United 
States v. Sacher, 139 F. Supp. 855, 860-861 (1956), affirmed, 
Sacher v. United States, 99 U.S. App. D.C. 360, 240 F.2d 46 
(1957), and Sacher v. United States, No. 13,302, decided 
January 31, 1958.°° 

While the above noted decisions afford some indication 
that the subject matter of the press may be investigated, the 
instant situation is such that the questions did not seek to 
control, influence, ascertain, examine, or in any way touch 
upon the actual content of the press or of radio and televi- 
sion broadcasts. The questions touched on appellant’s 
knowledge of Communist activities and sought verification 
of certain information possessed by the Subcommittee rel- 
ative to such matters. And, what a Communist does or can 
do in the positions occupied by appellant is pertinent to the 
national security and, therefore, a matter falling within the 
scope of the Subcommittee’s inquiry and showing further 
justification for the questions asked of appellant. 

It should be borne in mind that the extent of the danger 
of the Communist movement and, therefore, the necessity 
for remedial legislation are to be measured by the numbers, 
location, activities, training, and capabilities of such per- 


3° See Rumely v. United States, 90 U.S. App. D.C. 382, 197 F. 2d 
166, 173-174 (1952). Compare dissent, id., 197 F. 2d 177, 183. 
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sons. As was stated by this Court in its opinion in Barsky 
v. United States, supra, 167 F. 2d at 246: 


“If Congress has power to inquire into the subjects 
of Communism and the Communist Party, it has 
power to identify the individuals who believe in 
Communism and those who belong to the party. The 
nature and scope of the program and activities depend 
in large measure upon the character and number of 
their adherents. Personnel is part of the subject. 
Moreover, the accuracy of the information obtained 
depends in large part upon the knowledge and the 
attitude of the witness, whether present before the 
Committee or represented by the testimony of an- 
other.”’ 


See also Morford v. United States, supra. To remain un- 
informed upon such a subject ‘‘would be a failure in Con- 
gressional responsibility.”” Barsky v. United States, supra, 
167 F. 2d at 247. 

The decision of this Court that a committee does not de- 
part from a legislative purpose when the investigation is 
“‘to substantiate an earlier report’’ where credibility was 
involved applies for a stronger reason where, as here, the 
Subcommittee had to determine the truthfulness of wit- 
nesses and the reliability of serious information obtained in 
an inquiry relating to existing statutes and possible remedial 
legislation. Young v. United States, 94 U.S. App. D.C. 54, 
212 F. 2d 236, 240 (1954), cert. denied, 347 U.S. 1013 (1954). 
And, as stated in the opinion in United States v. Creech, 21 
F. Supp. 439, 440 (D.C.D.C. 1937) : 


‘“‘The defendant’s statement to the subcommittee is 
alleged to be material to the investigation; and from 
the facts alleged it seems clear that the statement was 
a direct attack upon the credibility and trustworthi- 
ness of material testimony previously given. . . Such 
an attack upon the credibility of material testimony 
is considered pertinent and material as tending to 
impede or influence the course of the investigation.”’ 
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As recognized by the Court, an inquiry not only may be 
detailed when credibility is involved, but a legislative in- 
quiry may be as broad, as searching, and as exhaustive as 
is necessary to make effective the constitutional powers of 
Congress. Townsend v. United States, 68 App. D.C. 223, 
232, 95 F. 2d 352 (1938), cert. denied, 303 U.S. 664 (1938) ; 
Watkins v. United States, 98 U.S. App. D.C. 190; 196, 233 
F. 2d 681 (1956), reversed on other grounds, 354 U.S. 178 
(1957). 
IV 
Appellant’s Right of Cross-Examination Was Not Improperly 
Restricted 

Subcommittee counsel gave testimony at the trial to estab- 
lish the purpose in calling appellant and to establish the 
pertinency of the questions put to the latter at the hearing. 
This consisted of information about appellant’s Communist 
activities in New York and New Orleans. 


In cross-examination, appellant’s present counsel, Mr. 
Rand, developed that at least some of the information was 
obtained in a personal conversation with a confidential 
informant. Appellant complains here that he was not 
permitted upon objection by the government, to cross- 
examine as to the sources of this information, or to require 
production of ‘‘any information’? the Subcommittee had 
concerning appellant prior to subpenaing him, in order to 
seek to contradict the government witness, Subcommittee 
counsel Morris. 


This limitation of cross-examination is proper in such a 
case because the purpose of the testimony offered by the 
government is to establish reason for calling the witness 
and to establish the pertinency of the questions. It is not 
sought to establish the truth of the information and even 
hearsay is admissible and sufficient. This Court so held in 
Sacher v. United States, 99 U.S. App. D.C. 360, 240, F.2d 46 
(1957) : 

“‘The accuracy of the Subcommittee’s information on 
any of these subjects was not in issue; and the district 
court admitted this testimony only for the limited pur- 
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pose of showing the pertinency of the Senate Subcom- 
mittee’s line of inquiry.”’ 


See also, Marshall v. United States, 85 U.S. App. D.C. 184, 
176 F.2d 473 (1949), cert. denied, 339 U.S. 933 (1950). 


No rule of evidence requires a different ruling. 
Vv 


The Record Fails To Reflect Any Attempt To Multiply 
Contempts 


In answer to appellant’s fifth argument, the Supreme 
Court in the Watkins case makes it clear that there is no 
right of blanket refusal to answer all questions on First 
Amendment grounds. The emphasis is upon the ‘“precise 
questions’? asked. Id., at 213. When the First Amendment 
is involved, the onus of particular choice is placed upon 
the witness by the criminal statute; upon the committee 
may be placed the duty of making the choice clear. The 
leading case does not immobilize committees by permitting 
a formal announcement of non-compliance at the outset of 
a hearing to conclude a witness’s responsibility to the legis- 
lative. At the beginning of the Watkins opinion the Court 
was quick to point out that the case was not of a ‘‘witness 
who refuses to answer all questions.’’ Id. at 182. 


As reflected by our Counterstatement, the record does 
not suggest any attempt to multiply contempts. Appellant 
did not refuse to answer all questions, and the questions 
refused of answer obviously were asked for different pur- 
poses and sought information not called for by the other 
questions. Even if there had been a substantial repetition 
of the same question, each refusal to answer may be set 
forth in separate counts; and the crucial question is the 
extent of punishment within the intendment of the criminal 
statute in such a situation. United States v. Orman, supra, 
207 F.2d at 160. The recent decision in Yates v. United 
States, 355 U.S. 66 (1957), is not to the contrary. 

So, assuming arguendo a situation not present here in- 
volving an attempted multiplication of attempts, the pro- 
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per procedure would be to remand the case to the trial 
court for resentencing rather than to reverse the judgment 
of conviction. But since a single sentence was imposed in 
the instant case, resentencing would not be required in 
any event. 


VI 


The Subcommittee Was Duly Authorized And Competent To 
Sit At The Time Of Appellant’s Appearance 

The record reflects that both the executive and public 
sessions at which appellant appeared were authorized and 
the Subcommittee was competent to sit and receive his 
testimony. 

Section 134 of the Legislative Reorganization Act of 
1946 ** must first be considered. Section 134 (a), which 
provides that each standing committee of the Senate or 
House, as the case may be, including any subcommittee of 
such committee, is authorized to hold hearings, to sit and 
act at such times and places during the session as it deems 
advisable, gives authority for committees and subcom- 
mittees to sit, even though sessions of the full body actually 
are in progress. Section 134(c), relied upon by appellant, 
provides that no standing committee of either branch 
of Congress, except the Committee on Rules of the House, 
shall sit without leave of such branch when the latter is in 
session. 

Read together, the two subsections show that 134(a) is 
jurisdictional and makes a grant of authority to committees 
and subcommittees, while 134(c) is procedural and not 
intended to overrule 134(a). Section 134(c) obviously was 
not intended to affect the rights of witnesses, but was 
enacted for the protection of the legislative branch itself 
so as to regulate the attendance of its members. Such an 
interpretation shows that there is no conflict between the 
two subsections concerned.* 

Moreover, Senate Resolution 366 contains the following 
express provision: 


31 Act of August 2, 1946, Chap. 753, Title I, section 134 (a) (b) 
and (c), 2 U.S.C. 190 (b). 

32 Furthermore, Section 134 (a) refers to both committees and 
subcommittees, while Section 134 (c) relates to committees. 
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Szc. 2. The committee, or any duly authorized sub- 
committee thereof, is authorized to sit and act at such 
places and times during the sessions, recesses, and 
adjourned periods of the Senate, to hold such hearings, 
to require by subpoenas or otherwise the attendance of 
such witnesses and the production of such books, 
papers, and documents, to administer such oaths, to 
take such testimony, to procure such printing and bind- 
ing, and, within the amount appropriated therefor, to 
make such expenditures as it deems advisable. * * °”’ 
(Italics supplied.) 


So, by the express action of a later Congress in enacting 
Senate Resolution 366, there was a blanket permission to 
sit, indeed a command that the Subcommittee do sit if it 
deemed necessary. This is a blanket grant of authority for 
the Subcommittee to sit during sessions, in compliance with 
the reqnirement of Section 134(c). 

Contrary to appellant’s position, Senate Resolution 366, 
rather than Senate Resolution 174, controls here. The latter 
resolution is actually an appropriation matter, although it 
sets out the authority stated in Senate Resolution 366. 
Senate Resolution 58, which was enacted for the very same 
Congress as was Senate Resolution 174, is likewise an 
appropriation measure which does not alter the basic 
authority conferred by Senate Resolution 366. Therefore, 
the indictment properly charged the contempts under the 
basic authority conferred by the latter resolution as well 
as under whatever appropriation measure was making it 
physically possible at the time for the Committee or Sub- 
committee to convene and to sit by reason of the Congress 
having appropriated funds for such activity. 


vil 


The Trial Judge Properly Considered the Issue of Pertinency 


Appellant contends that the jury should have heard and 
determined the issue of pertinency because the Government 
introduced the testimony of a witness on that issue.* But, 


33 No witnesses were called by appellant. 
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in this jurisdiction, the determination of pertinency is a 
function of the court. Sinclair v. United States, 279 US. 
263, 298 (1929) ; Keeney v. United States, 94 U.S. App. D.C. 
366, 218 F. 2d $43 (1954). 


Vil 


The Questions Upon Which Counts 1, 3, 5, 6, 7, 12, and 14 
Were Predicated are Definite in Meaning 

Since appellant (with competent counsel at his side) 
failed to object to the questions propounded but refused 
of answer on the basis of his present complaints or other- 
wise indicated a doubt as to what was called for by the 
questions, the Court should not treat as important that 
which he himself considered to be unimportant. See United 
States v. Bryan, supra, 339 U.S. at 332. 

Appellant’s contentions are best answered by reference 
to the record itself, particularly as reflected by the Counter- 
statement. Accordingly, we do not believe that the point 
merits extended discussion here. 

The point, in any event, appears to lack support in law. 
As this Court has stated in Barsky v. United States, supra, 
167 F.2d at 244-245, 248-249, and 250: 

‘*We think that even if the inquiry here had been such 
as to elicit the answer that the witness was a believer 
im Communism or a member of the Communist Party, 
Congress had power to make the inquiry. 


e 
We are considering a specific question only, which ts 
whether this Congressional Committee may inquire 
whether an individual is or is not a believer in Com- 
munism or 2 member of the Communist Party. 


We hold that in view of the representations to the 
Congress as to the nature, purposes, and program of 
Communism and the Communist Party, and in view of 
the legislation proposed, pending and possible in re- 
speet to or premised upon that subject, and im view of 
the involvement of that subject im the foreign policy 
of the Government, Congress has power to make an 
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inquiry of an individual which may elicit the answer 
that the witness is a believer in Communism or a mem- 
ber of the Communist Party.’’ (Emphasis supplied.) 


This part of the Barsky opinion was quoted with approval 
in the decision of this Court in Lawson v. United States, 
supra, 176 F.2d at 51: 


‘The above-quoted portions of the majority opinion 
in the Barsky case are, therefore, the holding in that 
case and not in any sense dicta. That holding is con- 
trolling here in deciding appellants’ foremost conten- 
tion in these appeals against these appellants. We 
hereby reaffirm the holding of the majority opinion of 
this court in the Barsky case and adopt its reasoning 
as applicable to appellants in the present cases. So 
that there may be no mistake or misunderstanding 
and because the point here involved has proven to be 
one of constant recurrence, we expressly hold herein 
that the House Committee on Un-American Activities, 
or a properly appointed subcommittee thereof, has the 
power to inquire whether a witness subpoenaed by it 
is or is not a member of the Communist Party or a 
believer in Communism and that this power carries 
with it necessarily the power to effect criminal punish- 
ment for failure or refusal to answer that question 
under 2 U.S.C. §192.’’ 


Similarly, this Court held in Lattimore v. United States, 
94 U.S. App. D.C. 268, 215 F.2d 847 (1954), that the term 
‘“‘Communist,’’ as applied to one Asiaticus, is sufficiently 
definite to support a perjury count. In so holding, the 
Court, sitting en banc, made the following very apt state- 
ment (215 F.2d at 852-853) : 


“It may be true that the word ‘Communist’ may be 
used with different shades, gradations or variations of 
meaning, but all such are within a clearly established 
generic meaning. The word is not without a meaning 
which can be used with mutual understanding by a 
questioner and an answerer. The face of this indict- 
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ment indicates that the term was so understood. If it 
was not so—if there was a misunderstanding between 
the two men—that fact should be asserted and shown 
as part of the defense. We cannot say that upon the 
face of this alleged question and answer the term used 
in the answer was too vague to put Lattimore to his 
defense as to its truth.’”’ (Emphasis added). 


Furthermore, we submit, on the basis of our discussion 
under Point 1, that the terms employed in the questions 
concerned are sufficiently definite in the light of Senate 
Resolution 366 and the Internal Security Act of 1950, as 
amended. 


Ix 


Appellant Failed to Make Responsive Replies to the Questions 
Forming the Basis of Counts 5, 7, and 12 

Counts 5, 7, and 12, together with the remaining counts 

concerned, were properly submitted to the jury. The jury 

verdict adequately disposed of the factual issue (adversely 


to appellant) as to whether appellant did or did not wilfully 
refuse to answer the questions concerned. 

The record reflects that such answers as were made by 
appellant were entirely unresponsive to the questions and 
that he persisted in his refusals to supply the information 
ealled for. After initially refusing to answer the question 
upon which count 5 was predicated, appellant made the 
unresponsive remark noted in his brief. Then, he persisted 
in refusing to answer the question on the basis of his previ- 
ous objection, after further incidental questioning by the 
chairman (J.A. 33-34). 

With respect to the questions upon which counts 7 and 12 
were predicated, appellant concedes in his brief (p. 43) that 
he refused to answer the former question ‘‘at the point it 
was put’’ and the record shows a similar refusal to answer 
the latter question. The former question, relating to his 
former home at 333 Ware Street, was never asked in execu- 
tive session (the question actually asked in executive ses- 
sion related to his present home, which was given as 2239 
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General Taylor Street). Similarly, the latter question con- 
cerned his former home at 333 Ware Street. 

Apparently, appellant was more willing (after consulta- 
tion with counsel) to testify respecting his then present 
home on General Taylor Street, but was completely un- 
willing to answer pertinent questions relating to his former 
home on Ware Street. 

x 


The Indictment Was Valid In All Respects 
Appellant’s contentions as to an asserted insufficiency of 
the indictment is without merit and, as he concedes, has 
been decided by the Court adversely to his position. Sacher 
v. United States, No. 13,302, decided January 31, 1958. See 
also brief for appellee and answer to motion for summary 
reversal in Russell v. United States, No. 13,529, at p. 13. 


xi 


Grand and Petit Jurors Are Not Disqualified by Reason of 
Government Employment 


So held for grand jurors in United States v. Emspak, 91 
U.S. App. D.C. 378, 203 F.2d 54 (1952) ; and for petit jurors 
in Dennis v. United States, 339 U.S. 162 (1950). Similar 
contentions were found to be insubstantial in Richardson v. 
United States, 93 U.S. App. D.C. 134, 208 F.2d 41 (1953). 


CONCLUSION 


Wherefore, it is respectfully submitted that the motion 
be denied and the judgment below be affirmed. 


Ourver GascH, 

United States Attorney. 
Lewis CaRgoLL, 
Wri Hrrz, 
Haroip D. RuyNepance, JR., 
Assistant United States Attorneys. 
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I. 

We have argued in our main brief (pp. 21-26) that when the Sub- 
committee propounded the questions here involved, it failed clearly to 
state to appellant the subject matter under inquiry and the manner in 
which the questions were pertinent thereto. The Government, challeng- 
ing our view of the record, contends that the subject matter appeared 
“with undisputable clarity" from several sources. This contention, 
however, is not supported by the evidence. 


A. The Government relies first on the terms of Senate Resolu- 
tion 366 (Br. for Appellee, pp. 20-25, 30). However, as we have 
demonstrated in our main brief (pp. 18-20, 23), these terms are as 
ambiguous, as "broadly drafted and loosely worded" , as were those 
concerning the House Committee which Watkins rejected as a definition 
of a subject under inquiry. When a former chairman of the Subcommit- 
tee, referring to this very Resolution 366, admits that". . . it must 
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be realized that it 'is hard to draw a line indicating where the subject 
begins and where it ends" (100 Cong. Rec. 843); how can anyone in good 
faith suggest that the Resolution defines the nature of the Subcommittee's 
inquiry with any clarity whatever! : 


B. The Government then refers us to a statement first made by 
the chairman of the Subcommittee at a hearing on January 4, 1956, and 
thereafter read into the record at a subsequent hearing on February 8, 
1956 (Br. for Appellee, pp. 3-4). But appellant did not appear before 
the Subcommittee until March 19, 1956. No connection whatever is 
established between these prior statements and appellant's later appear- 
ance. The record contains no evidence that appellant was aware of or 
was ever made aware of these previous declarations before he testified. 
Accordingly they certainly could have afforded not the slightest notice 
to him of what the Subcommittee had in mind when it called him. 


C. The Government then falls back on a telephone conversation 
between Mr. Philip Wittenberg, the then attorney for appellant, and 
the Subcommittee's counsel prior to appellant's appearance (Br. for 
Appellee, pp. 6, 29-30). The evidence as to this conversation (J.A. 
67-72) is, however, so vague and indefinite that, even if it can be desig- 
nated proof, it plainly cannot furnish proof beyond a reasonable doubt 
that appellant's attorney was thus advised of the subject under investiga- 
tion. The Subcommittee's counsel testifies that, "Apart from the fact 
that I generally but guardedly had a conversation with him |Mr. Witten- 
berg], I cannot recall the specifics" (J.A. 68). At most, Mr. Witten- 
berg was informed that the Subcommittee was interested in appellant's 
"connection with the Communist Party" (J.A. 71). Moreover, the 
record nowhere reveals that appellant himself, as distinguished from 


. Contrary to the Government's suggestion (Br. 20, 21, fn. 21, we have 

not abandoned our challenge to Senate Resolution 366 as a whole. We urge that, 

even read in its entirety, it fails to afford any clear statement of the subject of 

investigation. We did not address ourselves to subparagraphs (1) and (2) of the 

Resolution in our main brief only because it appears plain that the Subcommittee 
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his attorney, was advised even to the slight extent that his attorney 
may have been informed by the telephone call. 


D. The Government next relies on the statement read by the 
Subcommittee's chief counsel at the commencement of the public 
session (Br. for Appellee, pp. 10-11).2 But, as we haye pointed out 
in our main brief (p. 23), this statement was no more specific and 


informative than the Senate Resolution itself. And so the Government 
conceded at the trial, confessing that the statement "is|about as broad 
as the entire authority of the committee" (J.A. 118). | 


E. The Government further directs us to peveval statements 
made by the chairman of the Subcommittee and its counsel during the 
course of the public session (Br. for Appellee, pp. 11, 12, 13, 25-26). 
But the chairman's remarks that the Subcommittee was "attempting to 
see what amendments are needed to the Internal Security Act", "[iJ]n 
addition. . . tracing the activities of the Communist Party in the United 
States", and endeavoring to ascertain how the "Communist movement" 
was "financed" (J.A. 33, 36) supply no clearer indicia jto what the 
investigation as to appellant related than do the terms of the Resolution 
itself. ‘The further remarks of the chairman and the Subcommittee 
counsel (J.A. 32, 33, 36) told appellant no more than that he was being 
asked certain questions in order to elicit responses thereto. 


F. Nor did the questions which appellant was asked illuminate 
the subject under inquiry. They served merely further to confuse and 
obfuscate the nature of the Subcommittee's inquiry. And to emphasize, 
as the Government admitted on the trial, that the nature of the inquiry 
was not intended to be more specific than the broad sco » undefined 
and undefinable, of the Resolution itself. As Government counsel said 
(J.A. 58): 


2 No statement as to the subject under inquiry was made to appellant either 
prior to or during the executive session of the Subcommittee, at which the 
Counts 1 and 2 questions were put to him (J.A. 17-21, 64). 
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 .|, . the business it [the Subcommittee] was 
investigating was the entire breadth of its powers 
under Resolution 366. And at no time has this since 
been narrowed down to any particular subject, such 
as a topic, or a particular geographic location, or a 
particular and narrower activity. There is no such 


thing as a matter under inquiry, anything more nar- 
row than the full powers of the Committee". 


I. 

The Government also contends that appellant cannot complain of 
the Subcommittee's failure to inform him of the subject under inquiry 
and the pertinence of the questions put to him because he raised no ob- 
jection on the ground of pertinency, positing his objections only on 
other, constitutional grounds (Br. for Appellee, pp. 25, fn. 24, 26, 27). 
There are three answers to this argument. 


First, as we have demonstrated in our main brief (pp. 22-23), 
appellant did expressly object to the Subcommittee's interrogation on 
grounds of pertinency, referring specifically in this regard to the state- 
ment in Jones v. Securities and Exchange Commission, 298 U.S. 1, 
quoted at J.A. 42-43. 


The second answer is supplied by Judge Youngdahl's opinion in 
United States v. Peck, 154 F. Supp. 603, 611: 


"The government contends, however, that even 
though a Committee is acting under a resolution which 
does not sufficiently define its authority, and even 
though a witness cannot determine the subject under 
inquiry, he has been afforded due process of law un- 
less he objects to the questions asked on the specific 
grounds of 'pertinency'. This Court does not so nar- 
rowly construe Watkins, nor does it consider that 
such a construction is in any way consistent with the 
spirit of that ruling. Rather the Court believes that 
Watkins requires strict compliance by the Congress 
with procedural requirements of definiteness of 
authority and subject matter whenever First Amend- 
ment rights of a witness are involved. 


"In any event, the Court finds that Peck did ob- 
ject to the lack of pertinency of the questions. Although 
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he did not use the word 'pertinency', he informed 
the Subcommittee that he did not believe that it pos- 
sessed the authority to ask the particular questions 
involved. In so doing he also specifically put the 
Subcommittee on notice that his complaint related 
to the invasion of his First Amendment rights. Jus- 
tification for such an invasion may be found only in 
cases in which the Subcommittee's authority is 
clearly defined, a clear question under inquiry is 
established and a question pertinent thereto is 
asked. Yet the Subcommittee made no effort to 
explain its asserted right to engage in such an in- 
vasion. Surely Peck's objection was sufficient, 
for where constitutional rights are involved, |courts 
must liberally interpret objections of witnesses. 
They cannot impose a standard of technicality or 
insist upon a rigid verbal formula which serves 
only to defeat the basic constitutional berries 
they should strive to preserve." 


Third, even apart from the requirement that appellant must have 
been informed of the subject under inquiry, the Government must, in 
every contempt case, independently establish pertinency. United States 
v. Rumely, 345 U.S. 41; Sinclair v. United States, 279 U.S. 263; 
Bowers v. United States, 92 App. D.C. 79; 202 F. 2d 447. Thus, even 
if appellant had raised no objection at all, the case must fall because of 


| 
the absence of any evidence that the questions put were pertinent to a 


valid subject under inquiry. 


Moreover, under the rule of Watkins, as recognized by this 
Court in Sacher v. United States, when First Amendment rights are 
involved, the reviewing court must determine whether the invasion of 
those rights are justified. Unless the subject under inquiry is clearly 
established, it is impossible for the court to make such a determina- 
tion. Accordingly, where as here, no basis is shown to justify the 
invasion of First Amendment rights, those rights must! be respected 
and the contempt conviction reversed. 
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I. 
In addition to the several reasons urged in our main brief for 
reversal of the judgment here, the conviction must be set aside also 
on the following grounds: 


A. For the reasons enunciated by Judge Fahy in his dissenting 
opinion in Flaxer v. United States, No. 12027, April 3, 1958. Here, 
as in Flaxer, the "tribunal" which passed on appellant's objections to 
the questions put consisted of one Senator alone. Such a one-man sub- 
committee was not authorized to rule on objections to the jurisdiction 
and powers of the Subcommittee. 


We preserve this contention for the record. 


B. Because the Government failed to prove that appellant's 
alleged refusal to answer occurred before a "committee" of Congress. 
The record.here shows that, if refusal there was, it was before a one- 
man subcommittee of Congress. 2 U.S.C. 192, however, makes it 
unlawful for a witness to refuse to answer only before "any committee 
of either House of Congress". 


We are mindful that this Court has rejected this contention. We 
preserve it for the record. 
Respectfully submitted, 


HARRY I. RAND 


Wyatt Building 
Washington, D.C. 


Attorney for Appellant 


